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Bomnpocel npaBOBOM AOKTPHHBI

Br13oBb1 BpE€EMEHH H KOHCTUTYITHOHHDBIC MOAECAU

aTamnbl 06IeCTBa; KOHCTUTYIJHOHHbIE MOAEAH; HHCTPYMEHTAAbBHASI MOAEAb KOHCTHTY-
IJYIM; COIIHAAbHAsI MOAEAb; HHCTPYMEHTAAbHO-COITHAAbHASL KOHCTHTYINS; KOHCTHTYINHS
XXI Bexa

B. E. Yupxun

doxmop topuduueckux Hayx, npogeccop, 3acayiennoiii desmerv nayku Poccuiickoii Pede-

payuu, 3acaywennviii wopucm Poccutickoii Dedepayuu, 2rasuviii HayuHvuii compyoHux

Hucmumyma zocydapcmea u npasa Poccuiickoii akademuu nayxk, 3asedyrouuii kapedpoii
)

KOHCIUMYYUOHHO20 NPABA U CPABHUMEALHO20 npasosedenus Mockosckozo ncuxorozo-

COYUAALHO20 UHCMUMYMA

JloKyMeHTBI, Ha3blBa€Mbleé KOHCTUTYLMSMH, CYLICCTBOBAJIM B
Hpeuem mupe u B Cpennue Beka. OHAKO OHM HE OBLIM KOHCTHUTY-
LUSMHU TOCY/IapCcTBa B COBPEMEHHOM CMBICIIE ATOTO CJIOBa, HE OCYIlle-
CTBJISUTH (DYHKIIMIO OCHOBHOTO 3aKOHA (32 HEKOTOPBIM HCKIIIOYEHHUEM
«KOHCTHTYLIMH» BPEMEHHBIX BOCHHO-()EOJANIbHBIX IOCEICHHH Kpe-
cToHOCLEB B A3un). He BBINONHSIM OHU Takke 0co00# poiiu, mpucy-
uieil B TOM WM MHOM Mepe COBPEMEHHOM NEMOKPATHUYECKON KOHCTH-
TYLHHU: POJIU CBOETO POAA 00Wecm8eHH020 0020680pd PA3INUHBIX CO-
LUAJIbHO-TIOJINTUYECKUX CHUJI (XOTSI U IPU ONPEIEICHHOM JOMUHHUPO-
BaHWU HEKOTOPBIX WX HHUX), COTJIAIICHHS (XOTS M TMOJ JIaBJICHHEM)
MPABSIIMX U YIPABISAEMBIX.

I[lepBast koHCTUTYIIHA TocyaapcTBa nosisuiachk B CIIA B 1787 1. (no
9TOro KpaTKHe JOKYMEHTBI, MaJIO TOX0KHWE Ha COBPEMEHHBIE KOHCTHUTY-
LMY, TPUHUMAIUCE B mTaTax CeBepHOH AMEpHKH, 0COOCHHO B OB,
TIpe/IIecTBOBaBIME poBo3riamieHno HezaBucumoctu CIIIA). Tereps
MBI UMeeM 0oJiee 4eM JBYXCOTJIETHUII ONBIT IEHCTBUS PA3INYHBIX KOH-
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CTUTYLHMH, KOTOPBIX 1O NPHOIM3HUTEIBbHBIM IMOJCYEeTaM (CUHTas 3ame-
HEHHbIE, a TAK)KE KOHCTUTYLIMH CYyOBEKTOB (efiepaluii 1 HEKOTOPBIX aB-
TOHOMHBIX 00pa30BaHMi), OBLIO B UCTOPHH OKOJIO JABYX TBHICSY M JICHCT-
ByeT 6onee 600. MOXHO TTOTIBITATHCS ClIENIaTh HEKOTOPBIE 000OIIEHUS O
TEHJICHIIMSX KOHCTUTYIIMOHHOTO Pa3BUTHSI U MPEJICTABUTh B OCHOBHBIX
yepTax Kakou JOKHA ObITh KOHCTUTYTHS X XI Beka.

['oBopst 0 mporeccax riao6aIbHOr0 KOHCTUTYIHOHHOTO Pa3BUTHS,
10. A. FOauH BBLACTHI YeThIpE 3Tarla, KOTOPBIM, [0 €ro MHEHHUIO, CO-
OTBETCTBYIOT Pa3HbIC MOJIC/TH KOHCTHTYIIHH .

B xauecTBe mepBoro srana oH 0003HAUYMII IEPHOA CTAHOBJIICHHUS U
YTBEPKACHUS «Oyp:Kya3HOro» (KamUTaTUCTHYECKOT0) OOIecTBa B
nepenioBbix crpaHax EBponbl 1 AMepuku. BTopoii atam, ¢ Touku 3pe-
aus 0. A. FOauna, xapaktepu3yercs TeM, 4TO eIMHBINH MPOIecC KOH-
CTHTYIIMOHHOTO Pa3BUTHSI OKA3aJiCsl pa3JelieHHbIM B pPe3yJbTaTe CO3-
JaHWsl COIMAIMCTHYECKOr0 OOIIECTBa M TOCYAAapCTBa «IUKTATYPhI
nposerapuara» B Poccun. Torga BO3HMKIIA COLMATMCTHYECKAs MO-
JeSIb KOHCTUTYLUH (10 HALIeMy MHEHHUIO, MOJENb TOTAIUTAPHOTO CO-
Luajlu3Ma, WHOTO, YeM HpeACTaBIsIM ceOe COLMaIu3M IepeaoBble
yMBI denoBedecTBa).. Tperuit sram, o mHeHuio 0. A. FOnuHa, cBd-
3aH ¢ cozmanueM 6onee 130 HOBBIX rocymapcTB B Asum, Adpuke, Jla-
TUHCKON Ameprke 1 OKeaHuH B pe3ylibTaTe JTUKBHIAIMHA KOJIOHHAIb-
HOW CHCTEMBI U IPUHSATHA KOHCTUTYIIMH B OCBOOOIMBIINXCS CTpaHaX.
YerBepThlii  dTam  KOHCTUTYLHOHHOTO  Pa3BUTHS,  OTMEYaeT
10. A. FOauH, o0ycioBiIeH KpyLUIeHHEM aBTOPUTAPHBIX M TOTAJIHTap-
HBIX PEKXHMOB B OOJILIIMHCTBE COLMATMCTUUECKUX U Pa3BUBAIOILUXCS
cTpaH (OBIBIIUX KOJIOHMIA, 0COOEHHO B A(puKe) W BCTYIUIGHHEM WX
Ha IIyTh IEMOKpAaTUYEeCKUX IpeoOpa3oBanuil. EcTe u npyrue npemsio-
xennsie FO. A. FKOquHbIM rpajalini BHYTPH 3TUX YETHIPEX TAIOB.

C KaxJbpIM W3 3TaloB, a MHOT/IA M WX BHYTPEHHUX TpaJlallvi,
IO.A.YOnuH cBsA3bIBaeT BO3HMKHOBEHHME OIPEICICHHBIX MOJEIen
KoHCTUTYUMH. OH BBIAENSET MOAETH OYyp>Kya3HOW M COLMAIMCTHYEC-
CKOW KOHCTUTYLMH, KOHCTUTYLIMU TIEPBON M BTOPOH BOJHBI TPETHETO
9Tana (Iepuo NPUHITUS IEMOKPATUYECKUX KOHCTHTYLUMH B CTpaHax

1
Cwm.: CpaBHHTENBPHOE KOHCTUTYIIMOHHOE IpaBo: YdeOHoe mocobue / OTB. pen

B. E. YUnpkun. M., 2002. C. 49 u cren.
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KanuTanu3ma rnocie BTopoil MuUpoBOW BOIMHBI, KPYLIEHHsI KOJOHHA-
mu3Ma B 60—70-x rr. XX B. U NPUHATHS KOHCTUTYLUII HOBBIMH TOCY-
JapcTBaMu, Ha3BaHW THX Mozenei 0. A. FOquH He maer), a Takxke
MOJIEJIb TIOCTCOLUAIIMCTUYECKON KOHCTUTYLIMH, TIOSIBUBIIYIOCS Ha Py-
oexe 80-90-xx.1T. XX B.

B nenom, cxema, omnucaHHas BBIIIE, BEPHO OTPakaeT OCHOBHBIE
BEXM KOHCTUTYLIMOHHOI'O Pa3BUTHs rocyaapcTB Mupa. OgHAKO, eciu
KJIacCU(UKAIMIO KOHCTUTYLIMH POBOANUTE HE TOJILKO B CBSI3U C M3MeE-
HEHHUSMHU COLMAIBHO-TIOJIUTUYECKON KapTUHBI MUDA, @ U 10 APYyTUM
KPUTEpHAM (B HallIe BPEeMs IPUMEHSIOTCSI KOHCTUTYLIMH, IPUHSATHIC Ha
pasHbIX JTanax, B ToMm uucie koucturyuu CUIA 1787 r. u Hopserun
1814 1.), TO, BUAMNMO, JIOTUYHO BBIICTUTH OMPEIACICHHBIC MOICITH
Oeticmgyrowux KOHCTUTYUMHA. OHU collepKaT W TpeKHUE, U HOBBIE
KOHCTUTYIIHOHHO-TIPABOBBIE WHCTUTYTHI, PUMEHSIOTCS pa3HbIe CIO-
co0bl, POPMBI, METO/IbI KOHCTUTYIIHOHHO-TIPABOBOT'O PETYJIUPOBAHUSL.

Koneuno, ocobasi Mozesib MOKET OBITh Tpe/CTaBlIeHa KOHCTHTY-
nuel (IOKyMEHTaMH KOHCTUTYLMOHHOTO 3HA4YEHUs) OJHOW CTpaHbI
(nHanpumep, B cBoe Bpemsi KoHcTuTyus CCCP', teneps CouanucTu-
yeckass Haponnas Jlemoxpartuueckas [[xamaxupus JIuus® Wi Jaxe
Be/MKoGPHUTAHHS’ ), HO B JAHHOM Cilydae, pedb MIeT He O CTPAHOBE/I-
YEeCKUX YHUKAIBHBIX MOJICNISIX WJIM O YaCTHBIX KIIACCU(PHUKAIUSIX KOH-
CTUTYLIMI (HampuMmep, ¢ TOYKU 3PEHUsI CTPYKTYphI), a 0 Oosee IUpo-
KOM CHCTEMHOM II0JIXOJie¢ K KIacCU(PHUKAIMK, YIUTHIBAIOLIEM B CIIasH-
HOM BHJIE COLIMAJIBHBIA XapakTep, IOPUINYECKOE COAEp)KaHUEe, CTPYK-
TypHbIe U popMann3oBaHHble pu3HaKky. [Ipu Takom moaxose, KOHCTH-

' Crexyer y4ects, 4TO 1 TOrMA CYIIECTBOBATH KOHCTHTYIIHH COIO3HBIX H ABTOHOMHBIX
PeCHyGJ‘II/IK, BxouBimx B CCCP.

B JluBMm OCHOBHBIM KOHCTHTYIMOHHBIM JOKyYMeHTOM cunTaercs Kopan, HO
NPUHLMIIHATIEHOE 3HAYEHHE MMEET TaKoKe 3eleHast KHWra JIMBHUICKOTO OecCMEHHOro
«muepa pesomorum» Myamapa Kannagu, B KOTOpoi Tmpemiaraetcsi «TpeTbs

miocoust Mupay (HapsiIy ¢ KaUTATUCTHIECKOH 1 KOMMYHHUCTHYECKOI).

IpaBna, nomodue Opuranckoid Mozenu cyuiectByeT B HoBoit 3enanauu. B otiyune ot
Bemxobpurannu nmapmament Hooit 3enanmm B 1986 r. mpuHSIT 3aK0H, Ha3bIBaEMBII
Koncrurynueit. On Ob1 yTBepkIeH OpuTaHCKOi KoposeBoil B 1986 r. u noaTBepkieH
eto B 2007 1. 3aKOH peryaupyeT JIMIIb HEKOTOpbIE OTHOLICHHS (CHCTEMY BBICIIHX
opranoB HoBoil 3emananM) W HEe COOTBEICTBYeT IPU3HAKaM COBPEMEHHON
KOHCTHUTYIIN.
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TYLUMOHHAsT MOJENb — 3TO 00OOLICHUE TPYNIIOBOTO SIBJICHUS, BO3HH-
KaIOIIEro Ha OIPEACICHHOM 3Talre WM ONPEIeICHHOW cTaiuu (B pam-
Kax 3Tama) pa3BUTHs 4EJIOBEUECKOTo OOIecTBa, IEPBOHAYAIBHO BO3-
MO>XHOI'O B OTJEJIBHOW CTpaHe, HApOJ KOTOPOM, co3qaTeu KOHCTUTY-
KM OOHAPYIKHIIH, OTKPBLIH, YIIOBUIN «BBI30OBBI» OOIIECTBEHHOTO pa3-
BUTHS. 3aTeM Takas MOJEIb MOXKET pPaclpOCTPAHUTHCS Ha JIpyrue
cTpanbl (¢ yuetoMm ux ocobenHocteit). CyTh TON WM MHONH MOIETH —
OTpakeHHE B BHJIC OCHOBHOT'O 3aKOHA BHI30BOB CBOETO BPEMEHH.
Koncturyumonnast Mmogens — HanboJsiee o01iee BHIpaKeHHE COLH-
QIBHO-NIOJIMTUYECKUX U IOPUIMYECKUX NPU3HAKOB KOHCTUTYLMH OII-
PElICJICHHOTO PoJia Ha TOM HWJIM MHOM 3Tale WM CTaAM{ Pa3BUTHSA
olmecTBa. ITUM JAHHOE IOHSATHE OTIIMYAETCS] OT HUCIOJIb30BaBIIErO-
Csl paHee B POCCUICKOM JINTepaType MOHATHS TUIIA KOHCTUTYLHH, KO-
I7la KPUTEPUEM SIBJISUIACH TOJBKO COLUANIbHAS CYITHOCTh KOHCTHUTY-
MU B CBS3U C OOIIECTBEHHO-D)KOHOMUYECKUMHU (QopMarusiMu (Bbljie-
JSUTMCH JIBA THIa KOHCTUTYIMA: OypiKya3Has U COLMAIUCTHYECKAs).
Tunonorunueckas kiaccuuKanus, KOHEYHO, TOKE MMEET MpaBO Ha
cyumectBoBanue. C mo3uuuii (GpopMaroHHO-TUIIOIOTUYECKOTO MO~
XOJla B HACTOSIIEEe BPeMsi MOXKHO ObIJIO Obl BBIIEINUTH TP THUIA KOH-
CTUTYLMH: KalUTAIUCTHYECKUE (paHee OObIYHO Ha3bIBAaBLIMECS B CO-
BETCKOH InTeparype OypiKya3HbIMH), COIUAINCTHYECKHE (TOTAJIH-
TapHOTO COIMAaIn3Ma) U 1oydeonanbHO-TeOKpaTnieckre (B cTpaHax
MYCYJIBMaHCKOTO (QyHAaMeHTain3Ma). MojenbHas KinaccuuKauus ¢
YUETOM LUBHIM3AIMOHHOTO MOAX0/a, KaK Mbl YBUAUM HUKE, TOPa3ao
Oorage. OHa sBisieTcs 0ojiee 0OBEMHOM, OXBAaTHIBAET HECKOJBKO Ia-
pameTpoB (CYLIHOCTHBIE, COJlepKaTelbHble, IopUaAndYecKre, (hopmMau-
30BaHHbIe). Byayun mocTpoeHa Ha OCHOBE LMBHIIM3ALMOHHOIO IOJ-
X071a, TaKkas Kjaccu(pUKaIMs yYUThIBacT U (QopMaIlMOHHbIC TPU3HAKH.
[ToHATHIO KOHCTUTYIIMOHHOM MOJEJH, Ha HAlll B3MJISAJ, MPHUCYIIN
clleAyIomye 4epTol. Bo-nepBbiX, BO3HUKAs HA MEPEIOMHOM dTare Hc-
TOPUUYECKOT'O PA3BUTHUS, T4 WIM WHASI KOHCTUTYIIMOHHAS MOJIEIb SIBJISI-
€TCs OTBETOM Ha Ha3peBILIME TJIaBHbIC, KOPEHHbIC, & HE YacTHBIC IO-
TpeOHOCTH 0OmiecTBa. B 3TOM KauecTBe OHa OTpaykaeT 0COOEHHOCTH
OIIPENCJICHHOI0 JTana WM CTaJuM COLUAIbHO-3KOHOMHYECKOIO0 M
MOJIMTUYECKOT0 Pa3BUTHs OOIIECTBA, TO WJIM WHOE MHPOBO33pEHUE,
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TOCHOJICTBYIOIEE B OOLIECTBE TOW CTpaHbl, I/I€ MOAEIb BO3HHUKAET.
Ha nauanpHbIX 3Tamax B 0OIIECTBE T'OCHOACTBOBAJIO OPUAMYECKOE
MHUpPOBO33peHue. | TaBHBIMU ObLTH TpeOOBaHUS CBOOOBI M PABHOIPA-
BUS, co31aHKE (POPMATIM30BAHHBIX MHCTUTYTOB JJIsl BEIPXKEHUS BOJIU
¥ BJIACTH Hapoja (BceoOiee, Ha JeNe, C CYIMEeCTBEHHBIMU OTpaHude-
HUSIMH, H30UpaTeIbHOE NIPaBO, ApIaMEHT BMECTO BOJIHM aOCOIIOTHOTO
MOHapxa, Cyabl NPUCAKHBIX WJIN UHBIC CY/bl C yHaCTUCM NPECACTaBU-
Tesied Hapojaa M T.A.). B HacTosmee BpeMsi IOpUAMYECKHA TOAXO0]] HE
MCUe3aeT M HE JOJDKCH MCYe3aTh, HO OH JOMOJHACTCS «COLUUATbHBIM
MHPOBO33pEHHEM»', KOTOpOE BCE Yalle BHIXOAMT HA TEPBbIA IITaH
(mosiBIIeHME B KOHCTHTYLHMSIX COLMAIbHO-’KOHOMMYECKHMX IpaB, IO-
JIOXKEHUU O COIMAJIbHOM COJIMJIAPHOCTH, COLIMAIBHOM CIpaBeaJIuBO-
CTH, COIMATLHON OTBETCTBEHHOCTH, COIMATLHOM TOCYIapcTBE) U 00-
Jiee KOHKPETHBIX HOPM, HalpuMep, 00 YCTaHOBJIEHUH MUHUMYyMa 3a-
paboTHOM TIaThl, MPOKUTOYHOTO MUHHMYyMa, 1MOcoOuil mo Ge3pado-
Tule, counansHoi meaunube (B 2010 r. 3aKoH 0 mepexozae oT Jjuode-
paibHOM K couuanbHOi MeauuuHe npuHsaT u B CHIA, nocinenueit us3
JIEMOKPATHYECKUX CTPaH, U3MEHHUBIIMX MPEKHIOI CUCTEMY ).
Bo-BTOpBIX, KOHCTUTYLIMOHHAsI MOZAEJb 3TO OTPAKEHHUE U CYIIETO,
U JI0JDKHOTO, TO €CTh B IIOCJIEIHEM KaueCTBE — IOPUINUECKasi IPOEK-
1Ms OOIIECTBEHHOTO pa3BuTHs. MHOTIa OHa HE TONBKO (DUKCHUPYET
HACTOsIIIEe, CKOJIbKO B KA4eCTBE MOJICIH SIBISIETCS OPHUEHTHPOM Ha
Oyayliee, eciiv TEHJICHIIMK Pa3BUTHS MPAaBUIBHO MOHSITHI CO3AaTesI-
MH KOHCTUTYLHMH. DTO ONpeAesieHHbIH (DakT W OJHOBPEMEHHO obOpa3
pasButus. HeBozmoxuo otpunare, yto Koncturyunn CHIA, Oyayun
OIpeJICJICHHBIM 3TAJIOHOM, OKa3aja OrPOMHOE BIMSHHUE Ha JIpyrue Ka-
MUTATMCTUYECKAE CTPaHbl (MHOTHE CTpaHbl JIaTHHCKOW AMEpHKH
NepPBOHAYAIILHO, TI0 CYIIECTBY, KOMMPOBAIH €€), XOTs, KaK MPaBHJIo,
ee TIOJNIOKEHUS HCIIONb30BAMCh C YYETOM COOCTBEHHBIX YCIIOBHI.
Cka3aHHOE OTHOCHTCSI B KAaKOW-TO Mepe (HarmpuMep, 1o 0TOopy HEKo-
TOPBIX OOIIECTBEHHBIX OTHOLICHUN JUISI KOHCTUTYLIMOHHOTO PEryJIH-

! Hemanyio pob B 9TOM CBHIrpal, IyCTh HEraTHBHEIE BO MHOTHX OTHOLICHHSX, OITBIT
COLMANIMCTUYECKUX KOHCTUTYIMI (HaunHas ¢ Koncruryimu 1918 1.), KOTOphIe BIIepBbIe
B IIMPOKOM Macitabe BKJIIOYMIM B KOHCTUTYLMHM COLHMAIbHO-3KOHOMHYECKHE
TIOJIOXKEHHSI.
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pOBaHMsI) TaKKe K MPOLUIBIM U JICHCTBYIOIIUM 3apyOeHBIM COIUa-
JUCTUYECKUM KOHCTUTYLHMSIM, KOHCTUTYLUSIM CTPaH COLMAIUCTUYE-
CKOI OpUEHTALMH B MPOILIOM, KOTOPbIE UCIOJIb30BAIN MPEXKIE BCErO
MTOJIOKEHUSI COBETCKMX KOHCTHTYIMH (cefidac CTpaH COIMaINCTHYe-
CKOW OpPHEHTAIIMH HET, Ha MPAKTHKE MEPHI TIEPexo/a K COIUATICTH-
YECKOMY TOTAJUTAPHOMY CTPOIO HE OCYIIECTBIISIIOTCS, XOTS HHOTIA
00 3TOM roBopuTCs B ad)pHKaHCKOW cTpaHe 3uMOaOBe, a B JIATUHO-
amepukanckoii KoonepatusHoii PecyOinke [asiHe naxe B Konctu-
tynuu 1980 r. ckazaHo, YTO CTpaHA «HAXOAMUTCS HA CTAJUU IEpexoaa
OT KaluTaau3Ma K coranusmy» (cT. 1).

B-TpeTbux, KOHCTUTYLIMOHHAsI MOJENb XapaKTepU3yeTCsl OpraHu-
YECKUM €IMHCTBOM. B ee OCHOBE HaXOOUTCS LEJIOCTHAsI UHTEIJICKTY-
anpHas (TMpeacTaBisieMas YMO3PHUTEIBEHO) CXeMa PEryJIMPOBAHUS OC-
HOBHBIX, 0a30BbIX, ONPEICIIAIONINX OTHOLICHUIH B OOILIECTBE (XOTS B
KOHCTUTYIUSIX €CTh U MOJIOKESHUS YaCTHOTO xapaKTepal). Jtoit cxeme
COOTBETCTBYET ONPE/CIICHHbI HA0Op KOHCTUTYLMOHHO-TIPABOBBIX
WHCTUTYTOB, crieniuuyeckue (HOpMbI UX BBIPAKEHHUS B KOHCTUTYIIHH,
METOJIbl PeryJIUpOBaHUs, a, CIIeOBaTENbHO, CTPYKTypa U (opma ca-
MOH KOHCTUTYIIMH.

C yKa3zaHHBIX MMO3UIUH MOXHO Pa3iiudaTh UHCMPYMEHMANbHbIE U
coyuanbHble KOHCTUTYIIMU, KaK 3TO OOBIYHO JIEIaeTCs B 3apyO0eKHON
JTUTEpaType, HO Ha HAIl B3TJIS, OTOr0 HeJIoCcTaTouHo. TpedytoTes no-
MOJIHUTETbHBIE KAYECTBEHHBIE XapaKTePUCTUKU. MHCcmpyMeHmanvHo-
coyuanvHas (C MpeodiIaJaHueM COLMAIbHBIX 3JieMeHTOB) KoHcTuTy-
uusg bpasunmum 1988 1. Mano moxoka Ha UHCMPYMEHMAlbHO-
aubepanvuyro Koncturyuuto CIHA 1787 r., XoTa B 00eux cTpaHax
CYIIECTBYET OiMHaKOBas (popma mpasieHus, popma rocyaapcTBEHHO-
TEPPUTOPUAIILHOTO YCTPOWCTBA, B OOIIEM, OJMHAKOBBIC CTPYKTYPbI
opranoB rocyaapctsa. [lodtu To e camoe MOXKHO cKa3aThb IpHU CO-
MnocTaBiaeHUU KOHCTUTYIUH Snonun 1946 r. u Uunuu 1949 r., x0T B

Hanpumep, Hapsily ¢ 3akpeIuyieHHMEM SKOHOMUYECKHX OCHOB, B KoHcTurynun
Bpaswmn 1988 r. roBopHTCs 0 TIOpsAZIKE MPOAAXKU M MEPENpoIaKi aBTOMOOMIBHOTO
TornmMBa, a B IuBednapckoir Koncrurymmu 1999r. — 00 ocoObIx Hamorax Ha
KapOIOpaTOpHbIE JIBUTATEIM, HO STH BONPOCHI IIPEICTABIIUIUCH CYIECTBEHHBIMH
CO37aTesIsIM KOHCTUTYLIUM.
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MIEPBOH YK€ €CTh MOJIOKEHHUS O COLMAIBHBIX MPaBax, OTCYTCTBYIOLINE
B KOHCTUTYLUU CIIA'.

Hcropudeckn mepBoii KOHCTUTYIIMOHHON MOJENbIO ObLIA JtOe-
PATbHO-KANUMANUCIMUYECKAs,  UHCMPYMEeHMaibHas Mooens  (nube-
PANbHO-KANUMANUCIMUYECKAs  UHCIPYMEHMANbHAS  KOHCIUMYYUsL).
Ona ObLTa CBsi3aHA C IOPUIMUYECKUM O(POPMIICHHEM OCHOB KalUTaH-
CTHUYECKOI'0 CTPOsI B MepeioBbIX cTpaHax EBpomnbl 1 Amepuku B X VIII
—Havane XIX BB. DTa Moj€b, ABIABIIASICS TOCIOACTBYIOIICH 10 BTO-
poii monoBHHbI XX B., WAECOJOTMYECKH OINUpajach Ha IOJIOXKEHHUS,
BBICKAa3aHHBIC MPOCBETUTEISAMH, SHUMKIONEAUCTaMU CpeaHeBEKOBbs
u Havyarma HoBoro Bpemenu. B ocHoBe ux wpeil nexann TpedoBaHUSL
JUKBUAAIMK (eoJanbHOro a0CONMIOTH3MA, YCTAHOBICHUS HOpUIUUE-
CKOTO paBEHCTBA, MPU3HAHUSA €CTECTBEHHBIX INpaB uenoBeka. Co3ma-
Teau JUOepaibHO-KAUTATUCTUYECKOH WHCTPYMEHTAJIbHONH MOJEeNn
TpeOOBaIM IOPUINYECKOr0 MPOBO3IIIANICHUS BIACTH Hapoja, BBEIEC-
HUSl TIOJMTUYECKOM (HO HE COLMalbHOH) neMokpaTtuu (pecmyOiuka
WIN OTpaHUYEHHAs MOHAPXHs, NapJIaMeHT, BEIOOPBI C OrpaHUYCHHBI-
MU M30MpaTesIbHBIMU TpaBaMM Ul ONPENEJICHHBIX CI0EB HACEICHUs
NPUHATHE 3aKOHOB I1apJaMEHTOM a HE MOHApXOM, CYJIbl C y4acTHEM
3acemareneil w3 Hapoda W ap.),. CoImaabHO-d)KOHOMHUYECKHE TIpaBa
(KkpoMe HEeOrpaHMYEHHOW YacCTHON COOCTBEHHOCTH) HE TpeaycMaTpu-
BaJIMCh, 00 DJIEMEHTaX TOJIUTUYECKOW CHCTEMBI (KpOME OpraHoB Iro-
CyJlapCcTBa), OCHOBaxX COIMAIBHBIX OTHOIICHHUW, JYXOBHOH KH3HU
o01IecTBa He TOBOPUIIOCH.

Tem He MeHee, MPU BCEX €€ HEAOCTaTKaX, KOTOPbIE MBI BUJIUM C
MO3ULMI CErOAHSLIHErO JHS, JTNOepaabHO-KauTaTUCTHYEeCKas HHCT-
PYMeHTaJbHAsl MOJEIb UMEJIa Helpexosilee, BelnnJaiiiee 3HaueHUe
JUTSL pa3BUTHSI OOIIECTBA, FOCYAapCcTBa, cTaryca nHaAnBHuaa. OHa 3aio-
JKUJIa Hayajla KOHCTUTYIIMOHAIN3MA, XOTS U B Y3KOM MTOHMMaHUHU TOT'0
BpPEMEHH.

[locTeneHHo B cTpaHax KamuTalu3Ma, IPEXKIE BCETro, B pe3yJIbTa-
T€ JIBMWKECHHUSI TPYIOBBIX CIIOCB HACEJCHHUSI «CHHU3Y», & HEPEIKO U B
pe3yJibTaTe PEBOJIIOLMOHHBIX COOBITMH BbI3pEBaja HOBas MOJEIIb

1
[poexr Koncrurymmu Smonmn cocrapimsuicss B IuTabe reHepana MakapTypa

(aMepHKaHCKMX OKKYTAIMOHHBIX BOWCK) 1 IPH IIOMOIIN aMEPUKAHCKUX IOPUCTOB.
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KOHCTUTYUMH. Ee mepBble 371eMEeHThl MPOSBHINCH B MOJUTHYECKON
koHcTUTYyIMu Mekcuku 1917 r., B Beiimapckoit Konctutynuu I'ep-
manmn 1919 1.', a B Goree cnaboit Gopme — B DenepasbHOM KOHCTH-
TyIMOHHOM 3akoHe ABcTpun 1920 r., koHCTHTYIIUAX [lompmm n Ye-
xocnoBakuu 1921 r. (mocine pacmana ABcTpo-Benrepckoit ummnepun).
OTH KOHCTUTYIIMM COJIEp’KalM YacTHbIE, HE OYEHb CYIIECTBEHHBIE,
CollMaJIbHbIE TIOJIOKEHHS], HO CTaJIM IIaroM K CO3JIaHUIO0 COBPEMEHHBIX
UHCIPYMEHMATbHO-COYUATLHBIX KOHCTHTYIHI . OT/eTbHbIE TION0MKe-
HUs, OTHOCSINIMECS K COLHUAJIBHBIM BOIIPOCaM, COJAEPKAINCh B KOH-
crutynusax Yumum 1926 r., Upnmangun 1937 r. Hekotopele n3 Ha3zBaH-
HBIX OCHOBHBIX 3aKOHOB F'OBOPHJIM O COLMAJIbHON (PyHKLIMM YacTHON
COOCTBEHHOCTH, O HEOOXOIUMOCTH 00pa30BaHUs, O PabOUMX COBETaX
Ha npennpuatuax (I'epmanns), o COMAIBHON CIPaBeUIMBOCTH, O HE-
JOTYIEHUN KOHIIGHTPAI[H COOCTBEHHOCTH B PyKaX HEMHOTUX HH]IH-
BUJIOB U O TOM, YTO «TOCYJapCTBO JIOJKHO 3aIUINATh HaceJleHUe OT
HecnpaBeUINBOi sKkcrutyartaumn» (cT. 45 Koncrutyunu Hpnannum),
00 MCKIIIOUEHHH KJIacCOBBIX NpUBWIIEIHH (ABCTpHS), O pacmperesne-
HUM JOXOAOB MEXIy MHAMBHUIAMH, IPYIIIAMU M COLUAIBHBIMH KJlac-
camu (Mekcuka). OgHAKO XOTs B KOHCTUTYLMSAX Mekcuku, [ epmannu
n Wpnanauu couumanpHble MOJIOKEHMsT OBbUIM HpEeACTaBiIEHbI Oosee
IIMPOKO, OHHU TOXKeE, KaK MPaBUIIO, IMEITN XapaKTep OTACIbHBIX BKIIO-
YEHUH B TPAJMLMOHHYI TKAHb KOHCTUTYLHMH. JIOMHMHHMpOBaN Mpex-
HUIl MHCTpYyMEHTaJbHbIN Moaxod. K Tomy ke, KOHCTUTYLUH, COaep-
JKaBILIME Ha3BAHHbBIE BBINIE COLMAILHBIC MMOJIOKEHHS, OB UCKIIIOYE-
HUSIMH B OOIIEH Macce KOHCTUTYLMI KaUTATUCTHYECKUX CTpaH. DTO
Obula, B ONpENeICHHONM Mepe, BPEMEHHas, MEePEeXOAHas MOACIb: UH-

1 .
OdunmansHo  Beiimapckas KonctuTynuss B pyccKoM MepeBOJie  Ha3bIBaJIaCh

Koncrurymweii ['epmanckoii umnepru. CiioBo «Reichy ObL10 epeBeieHo Kak UMITepHs,
HO B cT. 1 roBopmiock: «I epmanckast nmmepus («Reich».— B.Y.) — pecrybmmka». Cu.:
Koncturyrmum 6yprkyasusix rocyaapcrs. M.—JI., 1935.

OOBIYHO, MHOTHE KOHCTUTYILIMH, NPUHATHIE TIocsie BTopoit MupoBoii BOWHBI U 1OCiIe
Hee, Ha3bIBAIOT COLMAIBbHBIMHM, OTIMYas MX OT MEPBBIX HHCTPYMEHTAJIbHBIX
KOHCTHUTYLMI. B Kakoi-To Mepe, 3Ta TEPMUHOJIOTHS BBISBISICT IMPUHIMITHAIBHBIC
pazmuunst. OHaKo, MO HAIleMy MHEHHIO, M0IaBJisiioliee OOJIBIIMHCTBO JACHCTBYIOIINX
KOHCTUTYLIMI OCTAIOTCS ellle MHCTPYMEHTaJIbHO-COLMAIBHBIMU C aKIIEHTOM Ha IIEpBYIO
4acTh 3TOTO ciioBocodeTanus. [lompoOHee 00 STOM TOBOPHUTCS HIKE.
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cmpymMeHmanvHas aubepanbHO-Kanumanucmuyeckas KOHCmumyyus ¢
€OUHUYHBIMU DTIeMEeHMAamMu COYUaIbHO20 Xapakmepad.

[Tocne mepBoii mupoBoi BouHHEI (1914-1918 rr.) B pe3ynbraTe
coIaMCTHIeCKOl peoonnu B Poccrmm 1917 1. Oblma mpuHsATa
TaKXe MepBasi KOHCTUTYIINS CONMAIMCTHYECKOTo rocyaapcrsa — Kon-
ctutyuuss PCOCP 1918 r. 3arem Takue KOHCTUTYIIMU ObUTH MPHHSTHI
B coznanHoM B 1922 r. CCCP (Konctutyuust CCCP 1924 r.), neiict-
BOBAJIM B MATHAAUATH (X YUCIIO U3MEHSIIOCH) COIO3HBIX PECITyOIrKax
CCCP, B 20 aBTOHOMHBIX pecilyOlHKax, BXOJMBIINX B COIO3HBIE pec-
Hy6III/IKPIl. [Tocne Bropoii MupoBo#i BOWHBI KOHCTHTYITUN TTOA00HOTO
poza OblIM MPHUHATHI B TAK HA3bIBAEMBIX CTpaHaX HAPOIHOH eMOKpa-
tnu B EBponie n Asun (Anbanus, bonrapus, Pymerans, KH/P u ap.),
B 50-x — 80-x rr. XX OOJBIIMHCTBO U3 HUX JCHCTBYIOT M ceiddac BO
Brername, Kurae, Ky6e, Jlaoce, oHr 0003HAYAIOT JIUKBUJIAIIMEO OJTHO-
ro O0ILIECTBEHHOIO CTPOS U Mepexo/1 K Apyromy. X siapo cocTaBisiioT
COLIMAJIbHBIE TIOJIOKEHHS O HOBOM OOIIECTBEHHOM CTpOE, IOpUANYE-
CKOE COJiep)KaHUe, MHCTPYMEHTaJIbHAsl POJib HAaXOISITCS Ha BTOPOM
IUIaHE: ONpeAesIoNnee 3HaYeHUE UMEIOT HE CTOJIBKO KOHCTHTYLMOH-
HbIE€ HOPMBI, CKOJIbKO PYKOBOJISIIIAS U HAIPaBIIAIOLIAs POJib, KaK Ipa-
BUJIO, €IMHCTBEHHON NapTUH — KOMMYHUCTHYECKOH. DTa pojb HaBce-
rJia 3aKperuieHa KOHCTUTYIIUEH U He TIOJJIS)KUT U3MEHEHHIO.

Koncturymum  storo  poma  —  ocobas  coyuanvHo-
uHcmpymenmanvHast (a, MO CYIIECTBY, dKCTPACOLUAIBbHAS) MOOeb ¢
YACMUYHBIM UHCIMPYMEHMANbHBIM 3HAYeHUeM, MOOelb KOHCIUMYYUU
momanumapno2o coyuanusma. Takue KOHCTUTYLIMHA OTBEPraioT TE3UC
0 BJIACTU HApO[ia, 3aMEHsIsl €T MOJIOKEHUEM O BJIACTH pabouuXx U Kpe-

! Opannyscknit koHcTHTYIHOHATHCT 1. Kepap cuuTaer, 4To COBETCKHIA MepHOJ| «MOT
Obl TIPUBECTH K CO3I@HHI0 HOBOW KOHCTHTYLIMOHHOM MOJENH, OINHpAroLIeHcs Ha
HPUHLMIBL, QYHAAMEHTAIBHO OTJIMYHBIC OT 3alla/IHbIX HPUHIMIIOB KOHCTUTYILIMOHHOTO
NpaBa», HO HE MPUBEIL, & IEMOKPATHYECKUE TI0JI0KEHU COBETCKUX KOHCTUTYLMI CTaum
TOJIBKO JICKOpALMeH, «ITOTeMKHHCKHMHU aepeBHAMu»/ Gerard P. Les specifités constitu-
tionnelles Russes // L"état et le droit d"est en oust. Mélanges offerts au professeur Michel
Lesage. P. 2006. P. 27. BeccriopHo, 4TO pakTHKa COLHAIMCTHYECKOTO TOTATUTApH3Ma,
KaK ¥ JI000Tr0 TOTAIUTAPHU3MA, 3aCITy’KHBACT OCYKICHHS, HO caM (paKT CYIIeCTBOBAHII
TaKOW MOJIEIN KOHCTUTYLIMH HE MOISKUT COMHEHHIO. Takast MoJienb (C H3MEHEHUSIMH)
CYLIECTBYeT M B HACTOAIEEC BpEMs B COXPAHMBILIMXCSA CTpaHaX TOTAIMTAPHOIO
CoLMaIN3Ma.
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CTbSIH, AUKTaType HpoJieTapuara, yacTHasi COOCTBEHHOCTDH 3allperia-
eTcs U JUKBUANUpPYETCS (B COBPEMEHHBIX COLMAIMCTUUECKUX CTpaHax
9Ta MOJUTHKA M3MEHEHA: YacTHash COOCTBEHHOCTb JOIYCKAETCs, Cy-
LIECTBYET JJaKe KPyIHas yacTHasi COOCTBEHHOCTh, B Kurae ectb 1oi-
JapoBbIe MHJUIMAP/AEPHI), HACEJIEHUE NENINTCS Ha BeAyllne W MHbBIE
KJIACCbl M CJIOH, 4 UHAMBUABI — HA TPYAAUINUXCA U «OKCILUTyaTaTOpOB»
(HEeTpyAALIMXCS) ¢ HEOJUHAKOBBIM MIPABOBBIM IOJIOKEHHUEM B 00II1e-
CTBE, IPUHIUI IOPUIUUYECKOTO PABEHCTBA, M0 CYIIECTBY, HCKa)KaeTCsl.
VYrpa3aHaoTca NPUHLMIBL pa3/ieleHus BIACTEH, MapiiaMeHTapu3Ma,
MECTHOI'O CaMOYIpaBJCHUS (BBOIUTCS CHCTEMa COBETOB — CIMHCT-
BEHHBIX OPraHOB I'OCYJIapCTBEHHOM BJIACTH CHHM3Y J10Bepxy). HCTpy-
MEHTaJIbHas, PErYJISILUOHHAS POJIb TAKUX KOHCTUTYLHMI MMeJa 4acT-
HBIN, HETIOTHBIN XapakTep. OHa B TIOJHON Mepe MCIOIb30BaIach s
YKpeIUIeHUs] M 3alUThl peXHMa TOTAJIUTAPHOIO COLMAIN3Ma, HO He
ILGI\/'ICTBOBaIIa, HarpuMmep, 1Mo OTHOUICHUIO K TapaHTUsAM IIpaB 4YC€JIOBC-
Ka, MePEeUnCICHHBIM B 9TUX KOHCTUTYLUSX, 10 OTHOIIEHHUIO K APYTUM
JEMOKPATHUYECKUM ITOJIOKEHHSIM, KOTOPBIE B HUX BCE JK€ ObLTH, XOTS U
HCTOJIKOBBIBAJIMCH TI0-CBOEMY .

B pesynbrate BIUSHHSA CUCTEMBI TOTAIMTAPHOTO COLMAIN3MA U €€
IIPSIMOM ITOMOILM, B HEKOTOPBIX CTPaHaX, OCBOOOIUBILNXCS OT KOJIO-
HUAJIBHOI 3aBUCHUMOCTH, BO3HUKJIA HOBas MOJEIb — COYUATbHO-
UHCMPYMEHMANbHASL KOHCIUMYYUs. 20Cy0apcme momanumapHou co-
yuanucmuyeckol opuenmayuu (Ha CTpyKType U COAEPKAHUU MHOIMX
13 HUX CKa3bIBAJIOCH TAKK€ BIHMSIHME NMPEKHUX MeTporosuii). B ycio-
BUSIX CTpaH, B KOTOPBIX JEHCTBOBAJIM TakHMe KOHCTUTYLHMH (HEKOTO-
prie rocynapctBa Adpuku u Bocrtoka, uX MporHosHble (OpUeHTALU-
OHHBIE) JIEMEHTHI BBIBUTAINCH Ha MEPBbIN IJIaH, a MHCTPYMEHTaJIb-
HOE€ PEryJsIMOHHOE 3HAaYeHHE ObUIO eIlle MEHBIIUM, YeM B CTpaHax
TOTAJIMTAPHOTO COLHUAIN3MA, CHCTEMA yNpPaBIeHUs — 0oJiee KECTKOMH,
HEepeJIKO MepCcoHaTM3MpoBaHHOM. ['1aBa rocynapcTsa U OAHOBpPEMEH-
HO PYKOBOJMTENb €AMHCTBEHHOW MAPTHH, KaK MPABUIIO, TPAKTHUECKU
BCIO BJIACTH COCPEJOTAUYNBAII B CBOMX PyKax.

OTH KOHCTUTYLMH NPOBO3IJIAILANN BJIACTh IIUPOKOro OJI0Ka Je-
MOKpPATHUYECKHX, aTPUOTHUYECKUX, TPYJOBBIX CUJI Hapoja (B cocTaB
9TUX CWJI BKJIIOUAJIACh HAllMOHAJIbHASA OypaKya3usl WIM «HE3KCILIyaTa-
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TOPCKHMil» KaIHTan)', BBOAWIM OZHONAPTHHHYIO CHCTeMy (B COCTaB
napTHH, Hanpumep, B [ BUHee, BXOIWIN BCe TPaKIaHE ¢ CEMHUJICTHETO
BO3pacTa), 0COOYI0 POIb BOKIS PEBOIIOIMH (OH HEPEIKO OOBSIBIIAIICS
MTOKM3HEHHBIM TMpe3uneHToM). Co3maBaniach CHCTEMa COBETOB. | paxk-
JlaHe WHOTJIa TOXE JICMUIIUCh, C OJJHOH CTOPOHBI, HA pabo4nX U Kpe-
CThSIH, MMEBIIMX OCOObIE HOPMBI NPEACTABUTEIBCTBA B BBIOOPHBIX
opranax, u «mpounx» (Erumer). 910 ObL1a BEICOKOLIEHTPATN30BaHHAS
cUCTEeMa TOTAIUTAPHOro yrnpasieHus. Opransl ToCyAapcTBa U Mpassi-
Hield MapTHU B HEH HE TOJNBKO CPacTaINCh (PaKTHYECKH, HO MHOTAA U
00beIUHSITUCH opuarueckd. OIHO BpeMs HACUMTHIBAJIOCH OoJiee Mo-
JyTOpa AECATKOB CTPaH COLMAIMCTHUECKONW OpUEHTALUH (IIpeuMyILe-
ctBeHHO B Tpormueckoir Adpuke). C pacagoM CHCTEMBI TOTATUTAp-
HOT'O COIlMaliU3Ma MPEKPaTHIIN CYIECTBOBAHHE W CTPAaHbI COIUANIH-
CTUYECKON OpUEHTALUU.

ITocne IlepBoii MUPOBOI BOIHBIL, HAPSIY C IIPOJOJIKABIIUMU JIEH-
CTBOBAaTh NMPEKHUMH WHCTPYMEHTAJIbHBIMH KOHCTUTYLUSAMH (C COLM-
IbHBIMM BKpaIUICHUSMH WM 0€3 HHMX) M OKCTPacOLHUAIBHO-
MHCTPYMEHTAIbHBIMU KOHCTUTYLMSIMHU TOTAIUTAPHOTO COLMAIN3MA, B
I'epmanuu, Utanuu, Micnanuu, HEKOTOPBIX APYTUX CTpaHaX BO3HUKIIA
MOJIENb acoyuaibho (AHTHOGIIECTBEHHO)  UHCIMPYMEHMANbHOI KOH-
cmumyyuyu momanumapHo2o Kanumanusma. Takne KOHCTUTYIIMH He
03Hayallu Mepexoia OT OJTHOr0 OOIIECTBEHHOTO CTPOs K IPYTOMY, OHU
CBUJICTENILCTBOBANIHN JIMIIL 00 U3MEHEHUH (OPMBI KaITUTATUCTHYECKO-
ro CTpos. DTo OBl HE ATar, a ONpeAeCHHAs CTaaus Pa3BUTHs O0IIECT-
Ba. Takue KOHCTUTYLIMH, KaK NMPaBUIIO, HE MPEJCTABISUIN cOO0M ean-
Horo Tekcta. OHU COCTOSUIN U3 NMPEKHUX KOHCTUTYIMI MM UX YacTel
(mpu ¢dammsme B ['epmannm cumramack neiicTByromieii Belimapckas
Koncrutynust 1919 r.) n 3akoHOB (MHBIX aKkTOB) ¢ropepa, ayde, Kay-
IUIb0 — Jujepa (ammcerckor (MpogammrcTcKoit) NapTul U MOJTUH-
HOT'O TJIaBbl TOCYJapCcTBa (XOTsI, HAapuUMep, B Mtanuu coxpassics Ko-

! Iluxratypa mpornerapuata, 1o KpaiiHeii Mepe, Ha JAHHOM >Tare, OTBEpranach; He
MpH3HAaBaIach 0cobasi poib pabodero kiacca, B HEKOTOPHIX MyCYJIBMAaHCKHX CTpaHax
COLMAJIMCTUYECKON OpUEHTALMM MCJIaM TPH3HABAJICS TOCYIApCTBEHHOW peluruei, a
HCTOYHHKOM 3aKOHOJIaTeNbCTBA ObLI OOBSIBIICH IIAPUAT.

Socialis (;1aT.) — 0OIIECTBEHHBIH.
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poib). Takue akThl OBUTH HE JTUIIEHBI COIUAILHOM JIeMaroruu (TUtJie-
pOBcKasi mapTus o(UIIMAIBHO Ha3bIBajach pabodell M COlMamucTHye-
CKOI1), HO Ha JeNie TaKhe aKThl UMeNTd HallMOHAIUCTHIECKUH, PAaCHCT-
CKW, aHTHOOIIECTBCHHBIA XapakTep. EcTecTBeHHOE pa3BUTHE OOIIIC-
CTBa MCKIII0YaNoch. CUMTANIOCH, YTO BbICIIAS paca U30pPaHHBIX JTOJDK-
Ha TPABUTh CTPAHOM U MUPOM, OCTAJIbHBIM IPEJIHA3HAYAIACh YUACTh
paboB, HEKOTOPBIC 3THOCHI (€BPEH, IIBITAHE M JIP.) TIOJUICKAIIN ITOJTHO-
My YHUYTOXCHHIO. [[apiiaMeHTh ObLTH TIPEeBpallleHbl B JCKOPATHBHBIC
YUPEKJICHUS, TTOJIMTUICCKUE TTAPTUU (KPOME MAapTHH «BOXKIs») ObLIH
JTUKBUUPOBAHBI, X YICHBI, HAPSAAY C HEKEIATEeIbHBIMU 3THOCAMU,
3arHaHbl B KOHIEHTPAIMOHHBIC Jareps. MHCTpyMEHTalbHBIA Xapak-
Tep COXpaHEHHBIX YacTel MPEeKHUX KOHCTUTYIMH OBLI, 1O CYIIECTBY,
yrpasjiHeH (OHU 3aMEHSUTMCh WM KOPPEKTHPOBAIMCh HOBBIMHU I10JIO-
JKEHUSIMH ), & HOBOE 3aKOHO/IATEIbCTBO «BOXKJIS» MMEJIO OIPOMHOE pe-
TYJISIIIUOHHOE 3HaueHue. Boyst «BOX/s» OblIa BBICIIMM 3aKOHOM. B
pe3ynbrate pasrpoma ¢ammsma u SImoHCKoro Mwinrapusma B 1945 r.
KOHCTUTYIIMOHHBIE 3aKOHBI TaKOTO pojJia ObUIM JUKBUIUPOBAHBI (B
Wcnanun u [lopTyranum oHM COXPaHSIUCH JIOJIBIIIE).

Bo Bpemst kpyIIeHHs KOJOHHAIHHOW CHCTEMBI B HEKOTOPBIX HO-
BBIX rocyaapcTBax Tpomudeckoil A(pHUKH NMOSABHIACH MOJIENb UHCII-
PYMEHMANbHO-COYUANBHOL KOHCMUMYYUU MOMATUMAPHOU Kanuma-
aucmuyeckoi opuenmayuu. COUMATBHBIX IOJIOKEHUHA B HHUX OBLIO
ropaszio MEHbIIE, YeM B KOHCTHTYIMSIX CTpPaH COLUAJIUCTUYCCKON
OopueHTaNuu (3TO €CTECTBEHHO, MO0 MEpBbIE OOBIYHO CTPOUIIUCH IO
oOpa3iam HX MPEKHUX MeTporoyuii). BMecte ¢ Tem, B OTiau4ne OT
MOCIIEIHUX B HUX OOBIYHO TOBOPHIIOCH O OOpHhOE MPOTHB KOJIOHHA-
JTU3Ma, pacu3Ma, UMIIepHaI3Ma, O 3ajadye JIMKBHIAIUN DKCIUTyaTa-
Uy, (3T0 MOHMMAJIOCh TI0-CBOEMY), O HAIlMOHAIM3AMHA M IUIAHUPO-
BaHWU dKoHOMHKH. [lapmamentapHas gopma mpaBiieHUs PEIIUTEIBHO
OTBEprajiaCh, YCTAHABJIMBAJICS KCCTKUHM MPE3UICHIIMATN3M, 4acTO C
MOXU3HECHHBIM TJ1aBOM rocyJapcTBa M OJHOMAPTUHHON cucTeMoil. B
ObiBIeM 3aupe B mapTuro Boxas (mpesuneHta MoOyty Cece Kyky)
ABTOMAaTUYECKH BKJIIOYAJNCh BCE TPa)KJaHE C MOMEHTa POXKICHUS.
Bcro mesiTenbHOCTD CIUTHOTO MApTUHHO-TOCYIaPCTBEHHOTO arapara
OMpeeIsil BOXK/Ib, MHOTA OJIHOBPEMEHHO SIBJISIBIIMKCS TJIaBOU rOCy-
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JlapcTBa, MpeaceaaTeneM MapjiaMeHTa, MPaBUTENbCTBA U MUHHCTPOM
TOJIOBMHBI (a TO M Oosee) munucTepeTs (3anp, Kenus, Manasu, LleH-
TpanbHoadpukaHnckas Pecrryomuka, 3aTem Mmmepus, DxBaTopuaibHas
I'sunes u np.). HCTpyMeHTanbHAs pONb TaKMX KOHCTUTYLWH Oarna
YAaCTUIHOU, BHIOOPOYHON. MCIONMB30BATUCEH TOJIOKEHUS, YKPETUISIO-
M€ PeXHM, a IEMOKPAaTHYECKHE HOPMBI, 3aMMCTBOBAHHbIE U3 OCHOB-
HBIX 3aKOHOB MPEKHUX METPONOJIHH (0 apiaMeHTe, pa3JieliCHUH Bia-
CTei, MpaBax YesIoBeKa) He eHCTBOBAIIH.

[Tocne kpyIIeHus: cucTeMBbl TOTAIMTAPHOTO COLMAIN3MA, ITOYTH B
30 cTrpaHax mosiBUIAach HOBask MOJAEIb KOHCTUTYLIUH — COYUATLHO UH-
cmpymenmanvHas nocmcoyuanucmuyeckas kKoncmumyyus. Ilepsble
KOHCTUTYLIMM TOTO POja — MEePEXOAHbIE KOHCTUTYLIUH, HO B JAHHOM
CiIy4ae pedb WAET He O MepexoAe OT WHCTPYMEHTAIBHBIX K COIHAIIb-
HBIM KOHCTUTYLMSIM, KaK 3TO pOOKO HAyaloCh B HEKOTOPBIX KamlHTa-
JIMCTUYECKUX cTpaHax rnocie [IepBoil MUPOBOM BOMHBIL, @ O NIEPEXOAE
OT OJIHOTO OOLIECTBEHHOT'O CTPOS K JPYTOMY H, CJIEeI0BATENIbHO, K IIe-
PEXOIHOCTH COLMAIBHOIO U HOPHINYECKOrO COJEP/KAHUS KOHCTUTY-
UK. OTO U3MEHEHUE He CTaJHM, a dTana B OOIECTBEHHOM Pa3BUTHH,
4TO OTpaxano Oosiee TTyOOKMI M Ka4eCTBEHHO MHOW MO CBOEH CyTH
BBI30B, BBI30B CYLIHOCTHOIO XapakTepa. Bmecre ¢ tem, 3T0 ObL1 He
MEePexo/] OT KanuTaanu3Ma K COIMaIN3My, KaK 3TO UMEJI0 MECTO C Tep-
BBIMU COIMATHUCTHYECKUMH KOHCTHTYIIUSIMH, a OOpaTHBIN Mepexoj] OT
TOTAJIUTAPHOTO COLIMAIM3Ma K COLIMAIbHO-IEMOKPATUYECKOMY Kalu-
TaJIu3My COBPEMEHHOCTH.

Kak u npexHHe KOHCTHUTYLUH, MOCTCOLUUAINCTUYECKAs KOHCTH-
TYLMsI COXPAHSAET U HE MOXKET HE COXPAHATh HHCTPYMEHTAIBHYIO, Pe-
ryJaupyouyo ponb. OHa yAep)KHBAaeT HEKOTOPbIE JIEMEHTHI COLM-
aJbHON HAIPaBJIEHHOCTH COIUAINCTHYECKUX KOHCTHUTYLUMH MU BOC-
NPUHUMAET C yUYEeTOM 0COOEHHOCTEH TOW MJIM MHOM CTpPaHbl JOCTHKE-
HUSl KOHCTUTYLMOHHOTO DAa3BUTHS MNEPEIOBBIX KaMUTAIUCTHUYECKUX
CTpaH. DTO OMNpPEJEIEHHOE COEIMHEHNE HEKOTOPBIX AIEMEHTOB OTMH-
paroIIEro CTaporo U MmoOeAMBIIETO M Pa3BHBAIOLIETOCS HOBOIO, MPHU
KOTOPOM (DOPMBI CTapOro HAIMOJIHSIOTCS HOBBIM COACP)KAHUEM.

BocnpuanMas HOBBIE, IPYTH€ JJIEMEHTHI COLMAIBHOCTH KOHCTH-
TYyLIMI COLMAIBHO-IEMOKPAaTHYECKOrO KalUTaIu3Ma U yJIep)KUBas He-
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KOTOPBIE DJIEMEHTHI COLMAIBHOCTH COLMATMCTHYECKOrO IPOLLIOro,
MIOCTCOLUAIUCTUYECKUE KOHCTUTYLIMU CIEIYIOT U 10 TOMY, U 110 JpY-
roMy IIyTH HE 10 KOHLIA. HeKOTOpbIX HOBBIX HHCTUTYTOB M I1OJI0KEHUN
(commanpHas QYHKIUS 9aCTHONH COOCTBEHHOCTH, COIMAIBHOE TTapTHEP-
CTBO, COIMAJIbHAS CIIPABEIMBOCTh, COIMAJIBHO OPHUIIEHTHPOBAHHAS
SKOHOMHKA' BO3MOYKHOCTb YyepeJoBaHus MaApTUH Y BITACTH® ¥ Ip.) B
9TUX KOHCTUTYLMSIX HET, KaKk HeT (HarpuMep, u3-3a COXpaHHBLIEHCS
0OSI3HM TPEXKHEro AWPEKTUBHOIO IJIAHUPOBAHHS) LENecO0Opa3HbIX
MOJIOKEHUH O MPOrpaMMHMPOBAaHUU W IUIAHUPOBAaHWU COLMAIBHO-
9KOHOMHYECKOI0 pa3BUTHUs, 00 00bEKTaX UCKIIOUUTEIbHON TOCy 1apCT-
BEHHOH COOCTBEHHOCTH WJIM POJIM OOIIECTBEHHBIX OOBeIWHEHHWA. B
HEH OCTAIOTCS «POAUMBIE IISITHA» CTApOro, B TOM YHCIIE 3JIEMEHTHI aB-
TOopuUTapusma B MOJUTHYECKOMN CHUCTEME, ¢J1aboCcTh COIMMAJIBHBIX I'apaH-
THUH, HEJIOCTATOYHAS IOpUANYecKas 00eCIeYeHHOCTh IPaB YeloBeKa U
rpaxaaHnHa, 3aUKCUPOBAHHBIX B KOHCTHTYLHUSX Ha YPOBHE MEWKIY-
HApOJHBIX CTAHIAPTOB, cjabas PoJib OOIIECTBEHHOTO MHEHHsI, HECO-
BEpIICHHAs MAapTHiHAs CUCTEeMa M HEJOCTaTOYHOE PEeryJMpOBaHHE Po-
JIM apTUil B KOHCTUTYLMH. ECTh 1 Apyrue HecoBepIeHCTBa.
Bo3BpaTumcst K 3apOKJIECHUIO 3JIEMEHTOB COLUUATbHOW KOHCTHUTY-
uuu. TenjaeHuus, HaMmeTuBInascs nocie [lepBoit MUPOBOI BOMHBI, MO-
Jy4YuJia CBOE Pa3BUTHE M ojep:kajia modemy mocie Bropoit MupoBoit
BOWHBI. BO3HUKIIa MOJENb KalUTAIUCTUUYECKOH WHCTPYMEHTAIbHO-
colMaiabHON KOHCTUTYLHHU. [lepBbiMH ObUIM KOHCTUTYIMM DPpaHIuu
1946 r., Utanuu 1947 r., 'epmanuun 1949 r., Unauu 1949 r. Couu-
aJIbHBIC TTOJIOKEHHUsI 3TOH Mozenu Obutn chopMyIHpoBaHbl He 0Oe3
BJIMSHUS OIbITa KOHCTUTYLHUH TOTaJUTApHOro couuanusma. KoHcru-
TYLUH 3TO POAA BKIIOYAIM TE WJIN HHbIE COLUAIBHBIC IOJIOXKEHUS
(OTHIOZ> HE BECh KOMILIEKC, pa3paboTaHHbIA Ha ypoBHE Teopun). B
HUX TOBOPHJIOCH O COLMAJIbHO-DKOHOMHUYECKHX TpaBax 4ejoBeKa, O
MHOro0o0pa3un (GpopM COOCTBEHHOCTH M 00 MCKIIOUUTENBHON TOCY-
JapCTBEHHOW COOCTBEHHOCTH B OTHOILEHMH HEKOTOPBHIX OOBEKTOB, O
BO3MOXXHOCTH HAallMOHAJIU3ALMU U arpapHoil peopMbl, O TIIAaHUPOBA-

! 06 3TOM I'OBOPUTCS OTUETINBO TOsIbKO B Koncturyimu [onbum 1997 r.
TaKoe 0JI0)KEHUE ecTh ToNbKO B KoHeTuryu Yexuw, BCTYHI/IBH.IeI/I Bcury B 1993 1.
* Cwm.: Xabpuesa T. A., Qupkun B. E. Teopust COBpeMeHHO# KoHCTHTYIHH. M., 2005,
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HUH YKOHOMHUKH, O POJIM MOJUTHYECKUX MApTHH, O HEKOTOPHIX 00IIe-
CTBEHHBIX OpraHu3alusax (0OBIYHO O MPOQCOr3ax), WHOTAA MPOBO3-
TJIaIaioch COIUAIIEHOE MAapTHEPCTBO (CONMabHAsl CONHIAPHOCTD),
COJEPXKAIKUCh APYrue ColranbHble MoNoKeHus. OQHAaKo, MHOTHE I0-
CTYJAThl COIMATMCTHYECKUX KOHCTUTYLUI OBUIM PEHIMTENBHO OTpPH-
HYTHI (FOCHOJCTBO COIUATUCTUYECKON COOCTBEHHOCTH, HEPAaBEHCTBO
CTPYISIIIUXCS» U «IKCIUTyaTaTOpoOB», ocodasi posib pabodero Kiacca,
PYKOBOJSIIIAsl POJIb KOMMYHHUCTHYECKOH MapTHH (HE TOBOPSI YXKe O
JUKTaType MpojieTapuara) Ipyrue HaroJHEHbl HOBBIM COACP)KaHUEM.
B pesynbrare BO3HMKIM HEKOTOPBIE HOBBIE KOHCTHUTYLIMOHHO-
IIPAaBOBbIC MHCTUTYTHI (HE TOJBKO B CaMUX KOHCTUTYLHSIX, HO M B
KOHCTUTYLIMOHHOM IIpaBe B LI€JIOM), OTpakaroliye creuuuKy mnoct-
COLMATUCTUYECKUX KOHCTUTYIMH, C OJHOM CTOPOHBI, MPEO0JIeBaI0-
[IMe HAaclene TOTAUTapu3Ma, a, ¢ APYroi, COXpaHsIOIUe dJIEeMEHThI
aBTOpHUTapr3Ma (YeJIOBEK KakK BBICIIAsl IIEHHOCTh, CBOeoOpasHas (op-
Ma MpaBJIeHHsI — MPE3UICHTCKO-TIaplaMeHTapHas peciy0uKa, ocodoe
MOJIOKEHHUE TJIaBbl TOCYAApCTBA M POJIb MPONPE3UICHTCKON MapTHH,
cBoeoOpa3ue n3duparenbHON cucreMbl B Poccun ¢ Bblauel «cBep-
Xy»1—2 mapiaaMeHTCKMX MaHIaTOB, HE NPEOIOJIEBLUIMM 3arpaguTeib-
HEII 6apbep, CBOcOOpa3HOE 3aHATHE JTOJDKHOCTH TJIABaMH CyOBEKTOB
denepanuu (HageIeHUE TAKUMH TTOJIHOMOYHUSIME 3aKOHOJIATEILHBIMH
COOpaHMsIMA €IMHCTBEHHOW KaHIMAATYphl, MpeacraBieHHoi [pesu-
JneHToM PO, HHCTUTYT 0BEepHs U HEIOBEPHUSl UM CO CTOPOHBI MPE3H-
JICHTA M OTPELEHNE OT IOJHDKHOCTH 110 HEAOBEPHUIO U . ).

B Hacrosiiiee BpeMs Bce ASHCTBYIOLIME HOBbIE KOHCTUTYLIMU CTPaH
MHpa 32 peAYalIIMMHM MCKIIIOYEHHSIMH B TOM WJIM MHOM 00beMe Co-
JIepIKaT COLUATBbHBIC TOTOXKeHHs . OHH €CTh B CAMBIX Pa3HBIX KOHCTH-
tymuax Espomsl (Ilombmm 19971, Pymemnu 1991 1., llBeinapun

' [osiBlIeHME COLMANBHBIX TONOKCHHH OTMEUAIOT 3apyOEKHBIC HCCICIOBATEIH, HO
CBOT UX K COLMAIBbHO-I)KOHOMUYECKHM IIpaBaM YeJIoBeKa M MX TapaHTHsIM, Ha3bIBas
COBOKYITHOCTh 3THX HOPM BTOPBIM IIOKOJICHHEM IIpaB YENIOBEKA «TCHEPHYCCKUM
KOHCTHTYLIMOHHBIM MPaBoM». 110 BOMPOCY 0 BO3MOXKHOCTH FOPUINYECKOH 3aIUTBI 3THX
npaB cioXwch pasHple noaxoapl. Cm.: The Oxford Textbook of Comparative Law.
Oxford, 2008. P. 1240-1241.
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1999r u ap.), Asun (CI/IpI/II/I 1973r.!, Memena 1995r. B pex. 2002r.%,
Adranncrana 2004r.”, Upaxa 2005r. U Jp.), B HEKOTOPBIX M3 JTUX
CTPaH OHHU CONPOBOXKIAIOTCS Te3UcaMu 00 apaOCKOM couuaiu3Mme, B
koHcTHTYIWsX crpad Adpuku (Ermmra 1971t. B pex. 1980 u 2007rr.”,
Teusen 1990r.°, Dpwormu 1994r.” u ap.), B koHCTHTYIHSIX JIATHHCKO#M
Awmepuku (bpazumum 1988 r., Komymouu 1991 ., Ynmm 1980 r. u ap.)

B HEKOTOpPbIX KOHCTUTYLUAX Pa3BUBAIOIINXCS CTPaH COLMAIbHbIE
IOJIOKEHHUS BBIpKEHBI OoJiee pe3ko, ueM B cTpaHax EBpomnbl. B Kon-
ctutyunn Mekcuku 1917 r. (1efCTByeT ¢ HECKOJIBKMMHU COTHSIMH TIO-
MIPaBOK) TOBOPHUTCS O HEOOXOJUMOCTH «HENPEPBIBHOIO YIyYIIEHHUs
9KOHOMMYECKOI'0, COLIMAIBHOIO U KyJIbTYPHOIO YPOBHS H3HH Hapo-
Ia», 0 «bosee crpaBeUIMBOM paclpelesieHMH J0X0A0B U OOrarcTsy,
0 COIMANIFHOW CIPaBEIMBOCTH M COIMAIBLHONW OTBETCTBEHHOCTH (CT.
3, 25). Konctutyuus Muaun 1949 r. mpoBo3riamaeTr «IpaBo Ha 3a-
HIUTY OT JKCIUTyaTaluu», O TOM, YTO «TOCYAapCcTBO JOJKHO odecrie-
YUTh COLMAIBHBIA MOPSIOK, CIIOCOOCTBYIOLIMH ONaroCOCTOSHUIO Ha-
pona» (cT. 38), 4TO rocyJapcTBO CTPEMHUTCSI CBECTH K MUHUMYMY He-
PaBeHCTBO B JI0XOJax, a COOCTBEHHOCTb W MHHEpAIbHBIA pecypc
JIOJDKHBI CITY>)KUTH 00IIIeCTBEeHHBIM MHTepecaM. Cka3zaHo 00 00s3aHHO-
CTH IOCYJapCTBa MOJHATH YPOBEHb IIMTAHUSI U YPOBEHb KU3HH, O TOM,
YTO HE JIOJDKHO OBbITh KOHIICHTpAIMK OOraTCTB BO BpeJ OOIICCTBEH-
HBIM HHTEepecaM (CT. 38, 39)8.

[IpaBna, B psne KOHCTUTYLMM cTpaH BocToka Takue MonoKeHus
chopMyIHUpOBaHbl KaK PyKOBOASAIINE MPUHLMIBI TOJUTHKH Ul Mpa-
BUTENbCTBA. X IEHHOCTH OeccriopHa, HO TaKHe MOJIOKEHUS paccMar-

! Hocrosnuas xoncturyms Cupuiickoit Apabekoii PecryGmaxu//Ac-Caypa. Jlamack.
01 02.1973 (na apab.s3.). Itot Teket npussT 13 mapra 1973 r.

% The Constitution of Republic of Yemen. 5/m. 2002.
3 Afghamstan Constitution. Kabul, 2004.

Iraql Constitution. Baghdad, 2005.

Modermzlng the Constitution of Egypt. Ministry of Information. Cairo, 2007.

® Projet de Loi fondamentale//Horoya special N 3533. 3 Decembre 1990. [Ipoekt Ha

edeperIyMe ObIT IIPHUHSAT.

The Constitution of the Federal Democratic Republic of Ethiopia. Addis Ababa, 1994.

¥ Cwm.: KOHCTHTY 1IN 3apyOeKHBIX rocyapets: Bemnkobpuranus, ®panims, epmanms,
Wrams Epponeiickuii Coro3, Coemunennsie LlTtater Amepukn, Wamms, SnonHws:
Vuyebnoe nocodue / Coct. Maxnakos B. B. M., 2006.
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PUBAIOTCS. KaK OpPHEHTAIUs JJIs JSATSIbHOCTA OPraHOB BIIACTH, a HE
KaK TapaHTUU COIMMABHBIX TpaB WHAMBHJIA W, KaK MPaBWIO, HE 3a-
MIUIIAIOTCS CyJlaMu (3aIIUIIAIOTC TpaBa, MPOW3BOAHBIE OT ATHX
TIPUHITUTIOR).

CormasbHbIe MMOJIOKEHUS €CTh U B OCHOBHBIX 3aKOHAX (OCHOBHBIX
HHU3aMax) CTpaH MyCyJbMaHCKoOro yHIamMeHTanmm3mMa. B HuX ckazaHo
0 couuanbHol cnpaBemmBocTH (cT. 14 OcHoBHOro Hmzama OAD
1996 r.). B CaynoBckoii ApaBuu «CBSIIEHHOW» OOBSIBICHA HE YacT-
Hasi COOCTBEHHOCTD, Kak Obu10 B EBporie, a myOnuyHast, caMTaromascs
JIOCTOSTHHEM yMMBI (MyCYJIBMaHCKOTO COOOIIECTBa), TOBOPUTCS, UTO
COOCTBEHHOCTbH, KAaIIUTAaJ ¥ TPY/] COCTABIISIFOT OCHOBBI 2KOHOMHYECKOH
u conuanbHO# *ku3HM (cT.17 OcHOBHOTO HHM3ama 1992r.). B OcHoOB-
HOM Hm3ame Omana 1996 1. (cT.11) cka3aHo O «COIMAIBHBIX TTPHHIIH-
max» W O 3a]ade «IKOHOMHUYECKOTO M COMHATBHOTO PA3BUTHS) .
BoNbIIMHCTBO TaKMX TMOJIOKEHHH B CTpaHax MYCYJIbMaHCKOTO (yH-
JIAMEHTAJIU3Ma OTHOCSITCSI TOJIBKO K «IIPABOBEPHBIMY) — WICHAM YMMBI,
Kak roBopuiioch, HET WM MOYTH HET HOPM COLHMAILHOIO Xapakrepa,
NEUCTBYIOIUX B CTapbIX «HHCTPYMEHTAJIBHBIX» KOHCTHTYIIHSIX
(CHIIA 1787 r., Hopserusa 1814 1.), Ho B CIIIA cymectByeT pa3Butoe
conmanbHOe (hefepanbHOe 3aKOHOJATENBCTBO M 3aKOHOAATEIHCTBO
HITATOB, & «HOPBEKCKHU COIMANN3M)» M3BECTCH: TPYIOBasi TICHCHUS B
Hopgeruu, koropas Haxoaujach o ncunciaeHusx sxkcrneproB OOH Ha
MEPBOM MECTE 0 YPOBHIO JKHU3HU (MHIEKCY YeJIOBEYECKOTO pa3BU-
Tist)%, coctasisuia B 2006 r. B riepecueTa Ha pyoau 65 ThIC. py0. B Me-
mecair . ColuabHbIe HOPMbI B COBPEMEHHBIX KOHCTHTYIIHSIX TEIeph —

! Constitution of Oman. Muscat, 1996.
% Statistics of Human Development. N'Y, 2009.

Cwm.: Poccniickas razera. 2006. 12 sBaps. OleHKa «COLMATbHOCTI KOHCTUTYLHN 1
HOPM 3aKOHO/IATEIIbCTBA B COIOCTABJICHHUH € (JAKTHYECKUM IOJIOKEHUEM TpedyeT yuera
KOMIUIEKCa pa3HOCTOPOHHMX (aktopoB. Hampumep, B Oummsamim B 2010 T.
MHHUMAaJIBHBIA pa3Mep HeHcuH cocTaBisul okoio 1000 eBpo B Mecsi (0komo 42 ThIC.
py0.), MuHUMaIBHBIN pasmep oriatsl Tpyaa (MPOT) B 2009 r. Bo ®paHimu cocTaBisii
1321 eBpo, B 'ommmasauu — 1392, B JTrokcemOypre —1643 (okoo 69 Teic. py06.). B Uexun
— 415, B bonrapun — 123 eBpo, B Poccuu - 100 eBpo (4330 py0.). Bo MHOTHX O0TaThIx
He(dTenoObIBatonMx crpaHax HeT neHcuit 1 Her MPOT st ux rpaxkaan (TOJBKO Tex
«IPABOBEPHBIX», POAUTENN KOTOPBIX TOXKE ObUIM IpakaaHaMH), CYLIECTBYIOT Ipyrue
(dopmbl obecrieyeHust. sl HEKOTOPBIX KATErOPHi IIEHXOB, 2 HHOTJA U B IEJIOM IS
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— Oo0IlIenpu3HaHHOE SIBJICHUE, HO JKU3Hb BBIJIBUTACT HOBBIC BBI3OBHI.
Meura 0 co3ganuu Hambosee CIpaBeIMBOTO CTPOSI — COIUAIN3MA U
3aTeM — KOMMYHH3Ma He BOIUIOTHIIACH B JKM3HB. COIMAIN3M TTOTY I
OOJIMK TOTAIUTAPHOTO COIMAJIM3Ma — COBCEM HE TOT, O KOTOPOM IIH-
cajin JIydmue€ yMbl 4YC€JIOBCUCCTBA. KOMMYHI/I?;M («OT Kaxxaoro — 110
CIOCOOHOCTAM, KaXJOMy — MO MOTPEOHOCTSIM») BPSA JIM OCYIIECT-
BUM, T10 KpaliHel mepe, B ocsizaemoM OyaynieM. Ero TeopeTuku, B ua-
CTHOCTH, HEIOOLIEHIWIM 3JIEMEHTBI 3TOM3Ma Y UeJIOBEKa U MEePEOIeHH-
JM €T0 CTpeMJICHHE K «o0mieMy Onary» pamu npyrux. [loka 4uTo, kak
MIPaBUIIO, COBPEMEHHBI WHIUBH/I JKEJIaeT MOJIYyYUTh OT «OOIIECTBEH-
HOTO THpOTay OOIbIIe, YeM OH OTJAeT 00IIecTBy. BripacTuTs, Bocn-
TaTh WHOTO YEJIOBEKa, CIIOCOOHOTO OCYIIECTBISATH KOMMYHHCTHYE-
CKre nuaeansl Henerko. Ecim 3To BooOIie BO3MOXKHO, TO 3TO TPYIHBIN
1 BE€CbMa JlHI/ITGJ]LHBIﬁ mpouecc, OCJIOKHSEMBIN K TOMY K€ LECJIbIM psi-
qoM npyrux (aktopoB. I[loka 4ro B ToJaBisifOIIeM OOJIBIIMHCTBE
CTPOH OOILIECTBO JIBMXKETCS MO KalMMTAIUCTHYECKOMY IyTH (00 sie-
MEHTaX 3TOr0 KOCBEHHO CBUJETEIbCTBYIOT M3MEHEHHS SKOHOMUYE-
CKOI'O PEryJMpPOBaHUs B COXPAHUBIIUXCS CTPAHAX TOTAIUTAPHOTO CO-
muanm3ma B Kutae, BeetHame, a Tenepb, ocodenHo ¢ 2010 r., u Ha
Ky6e), x0T U B COBPEMEHHOM KalWTaIN3Me MPHHATHI HEKOTOPHIE
HN3MCHCHHBIC IIOCTYJIaThl COLMaJIM3Ma. 9T10 IMyTb CO3AaHHsA HOBOI'O
o0miecTBa — COIMAIBHO-JEMOKPATHUECKOTO KamuTaauzMa. Takomy
00IIeCTBY (IO OMpeNeIEHHOT0 ATara ero Pa3BUTH) TOJDKHA COOTBET-
CTBOBaTb  CBOA  MOJEIb  KOHCTUTYLUMH. OTO  COYUANbHO-
UHCIMPYMEHMANbHASL  KOHCIUMYYUsL  COYUATbHO-0EMOKPAMULECKO20
Kanumanusma.

Kak u Bcakuii npaBoBOi JOKYMEHT, OHA, €CTECTBEHHO, COXPAHUT
CBO€ peryJsiMOHHOe, HHCTpYMEHTalbHOe 3HaueHue. OHako, B JaH-
HOW MOJeNN 3Ta CTOpOHa KOHCTUTYIIMH, BUAMMO, U3MEHHUTCS. B co-
BPEMEHHBIX COIMAIbHO-UHCTPYMEHTAIBHBIX KOHCTUTYIHSIX MO 00be-

IPaKaH, YpOBEHb TAKOro oOecrieyeHus Bblile, YeM B cTpaHax EBpombl. OnHako Bpsz
I MOXHO CKa3aTb, YTO OCHOBHBIC HH3aMbl MYCYJIBMAaHCKHX CTpaH (OHH B
OIPEJICTICHHOM Mepe BBIIOJHAIOT POJIb HHCTPYMEHTAIBLHO-COLMAIIbHBIX KOHCTUTYIMH, &
MOTTMHHON KOHCTUTYIMeH cunTaercs KopaH) 1 00IIeCTBEHHBIN CTPOH B TAKUX CTpaHaX
GoJee «cormaibHb, ueM B EBpore.
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My TO-TIPEKHEMY CHUJIBHO IMPEeo0JIajatoT WHCTPYMEHTAIBHBIE HOPMBI,
OTHOCSIIHAECS K TOCYJapCTBEHHOCTH, B OCHOBHOM K OpraHaMm Trocy-
nmapctBa. KOHCTUTYIIUHN AETaabHO PETYNHPYIOT MX MHOTHE (POPMBI U
MPOIEAYPHl. DTO OTpakaeT TPAIUINH, 3AJ0KCHHBIE eIIe MEPBBIMHU
KOHCTHTYIUsIMU. C TOYKH 3pEHMsI YJICIBHOI'O Beca MPaBOBOI'O MarTe-
puasia, JICHCTBYIOIIME KOHCTUTYLMHM HE CTOJbKO COIMAJIBHO-
WHCTPYMEHTaJIbHbBIE, CKOJILKO MHCTPYMEHTAJIbHO-cOlHaIbHble. Heco-
MHEHHO, BOMPOCHI TOCYJIapCTBEHHOCTH ((OopM, OpPraHoOB, MOJHOMO-
YHif), MECTHOTO CaMOYTPAaBJICHUS, T.C. peaM3allui ITyOJIMIHON Bia-
CTH, BeCbMa 3HaunMbl. OHH JJOJDKHBI IIPUCYTCTBOBATH B KOHCTUTYIIH-
SIX HOBOHM MOJIeNIN, BO3MOYKHO, YTO HEKOTOPBIE BOITPOCHI CIIEIYET JTaXKe
pa3BuTh. HO KOHCTUTYIHSI — 3TO CBOETO poja OOIIEeCTBEHHBINH TOTO-
BOP HE TOJIbKO MEXJIy MPABSIIAMHU U YIPABISCMbIMHU, @ U MEKIY pa3-
JIMYHBIMM CJIOSIMH  OOIIIeCTBa, OOJILIIIMHCTBOM W MEHBIIMHCTBOM C
00s13aTenbHOM 3aluTol npas nocieanero. Hapony, HaceiaeHuto Oosiee
B2)KHO 3HATh U 3aKPEIUTh B 3TOM JOKYMEHTE TOJIOKEHUS HE CTOJIBKO
0 TOM, CKOJIBKO CECCHil B T'OJ] IPOBOJIUT MapiaMeHT, KaKue BCIIOMOTa-
TEJbHBIE OPTaHbl CO3/]aeT OH, KAaKOBBI MPOIIETyPhI JeSITEILHOCTH TJIa-
BBl TOCYJapCTBa, TPaBUTENHCTBA, KAKOBHI JIETAIH WX TOJTHOMOYHWH
(Bce paBHO HEPEIIKO OHM TIEPEUHCIICHBI HE BCE, IOMYCKAIOTCA «U JIPY-
rHe»), a MPEeXKJE BCEro, PElIcHUE BOMPOCOB KU3HECHHOIO 3HAUYCHUS
JUTsL HACEJICHUsI. DTO OCHOBBI TOJIOKEHMSI MHUBUIA B OOIIECTBE, I'0-
CyJIapCTBE, [0 OTHOIIEHUIO K JIPYTUM JIFOJISIM (B TOM YHCJIE OCHOBHBIC
npaBa U O0S3aHHOCTH), MPHUHIIUAIIEI OTHOIICHUI OPraHOB ITyOJIUYHON
BJIACTH M Y€JIOBEKA, MECTO YEJIOBEKa, KOJUIEKTUBOB B IKOHOMHYECKOH
CHUCTEMeE, COIMaJIbHBIX OTHOIIEHUSX, TOJUTHYECKON CHCTEME, CIIOCO-
OBI TPOM3BOJICTBA U PACIIpEIeIIeHNs OOIIECTBEHHOTO MPOYKTa, obec-
MICYCHUsST OCHOBHBIX HYJKJ| Y€JIOBEKa OOILICCTBOM M TOCYJIaPCTBOM U
MpEeJIeIibl TAKOTO O0CCIICUCHMsI, MPUHIIMITBI HCIIOIb30BAHUS MIPUPOJI-
HBIX OOTaTCTB, MOJIOXKEHHUSI M POJIM KOJUICKTUBOB (0OBEIMHEHUN) JTO-
JIeH, TIOJIOKEHHS O POJIM OOIECTBEHHOI'O0 MHEHUS, O CPEJICTBAX Mac-
coBod MH(OpMAIMU W OOIIECTBEHHOM KOHTpOJIC 10 OTHOIICHUIO K
HUM. BaxxHoe 3HadueHHMe OyAeT MMeTh pa3BUTHE MOJOKEHUH (ykaza-
HHE HEKOTOPBIX KPUTEPHEB) O JEMOKPATHUECKOM OTKPBITOM OOIIecT-
Be, ICMOKPATHYECKOM, COLIMAIILHOM, IIPABOBOM, CBETCKOM I'OCYIapCT-
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Be (B HacToslee BpeMsi B KOHCTUTYLHSIX INPUCYTCTBYIOT, KaK IpaBU-
JI0, TOJIBKO 3TH TEPMHUHBI 0€3 yKa3zaHHUs Ha CYTh STHX MOHSATHMH, JIUIIb
B cT. 7 Konctutynmu P® ecth pacumdpoBka MOHATHS CONUATHHOTO
rocyapcTBa, 4TO SIBISETCS €€ HeCOMHEHHOW 3acmyroif). llemecoob-
pa3HO 3aKpenuTh TapaHTHUU COIUAIBHOTO MapTHEPCTBA, COIMAIHLHON
CIIPaBEIMBOCTH, JTOTYCKAIOIINE ONPE/IEIEHHYIO MPOBEPKY 10XO0/10B U
PacxoJI0B JIUII, IPEXK/E BCET0, 3aHUMAIOIINX TyOJIUYHBIC JOKHOCTH,
HUCTOYHUKOB MX J0XOAOB. I[IpMHLIMI OTKPBITOCTH, NPO3PaYHOCTU
(TpaHCHapeHTHOCTH) «IyONIMYHBIX JIHI», B TOM YHCJIE U 110 HEKOTO-
PBIM BOIIPOCAM JIMYHOW JKM3HH, BCE LIMPE BXOAUT B 3aKOHOAATEIICT-
BO (B Poccum — B ykazax Ilpesnnenta PO u pa3psicHeHnsx BepxoBHO-
ro Cyna P®). Jlumam, KoTOpbie HE HAPYIIAIOT 3aKOH, OOATHCSI HEUETO.

B HekoTophIX KOHCTHUTYLHMAX 3apyOexHbx crpaH (Uexus u mp.)
3aKperieH MPUHIIMIT COPEBHOBATEILHOCTH TTOJIMTHUECKUX MapThil (BO
MHOTHX TPaJUIMOHHBIX JTEMOKPATUYECKUX CTpaHaX TaKUX KOHCTUTY-
LMOHHBIX TOJIOKEHUI HET, Takas CUTyauus MOJpa3yMeBaeTcs cama
co0ol 1 TakoBOH xe siBisieTcs npaktuka). [Ipesunent PO JI.A. Men-
BEAEB TOXXKE FOBOPUT O HEOOXOJUMOCTH KOHKYPEHLHMH POCCHUHCKHX
napruii', 6e3 5Toro u mapruio Bractu («EamHyro Poccrion) n mapTau
OIIIO3ULIMHU OXKHJAET cTarHauus. Buaumo, npuHIUI COpEeBHOBATEIIb-
HOCTH IapThil B YcioBuax Poccun HyxJaercs B KOHCTUTYLMOHHOM
3aKpETICHUH.

Harre Bpemst BbIIBUTaeT nepe]] YeI0BEeUeCTBOM U JIpyTHe 3aauH,
CBSI3aHHBIE C BO3MOYKHOCTBIO TaJIcHU Ha 3eMIII0 acTEPOHMIOB U Jaxe
CTOJIKHOBEHHMS C JAPYTMMH IUIAHETAMH, YTO MOXKET MPUBECTU K HEHC-
YUCIUMbBIM O€ICTBUSIM, U TO M IOKOHYMThH C >KU3HBIO Ha 3emie; ¢
BO3MOJKHOH BCTpedel ¢ MHOTUIaHETsTHAMH;, ¢ 00ph00ii ¢ HapKOMaHWeH;
OUPATCTBOM B OTKPBITOM MOPE; C 3aXBaTOM 3aJI0KHHKOB; C HOBBIMU U
O4YeHb 00OCTPSIOMMMHUCS TpoOIeMaMH SKOJIOTHH U T.J. Bo3aMoxkHO,
YTO HEKOTOPBIE U3 ATHX MPOOJIEM HE TAKOI'O YPOBHS, KaK T€, KOTOpPbIE
MIPUBOJIMIIA K CMEHE OOILLECTBEHHOI'O CTPOSI M MOSBICHUIO HOBBIX MO-
Jefieil KOHCTUTYLUI (OHM MOTYT OBITh PELICHBI B PAMKaX COBPEMEH-
HOW COLMATbHO-UHCTUTYLIMOHAIILHOW MOJIENN), HO OTAEIIbHbIE U3 HUX

' Cw.: Poceniickas rasera. 2010. 26 HOs6.
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TpeOyIOT pelIeHH U Ha MEXKIYHAPOJHOM, U Ha KOHCTUTYIIHOHHOM
YpOBHE, a HEKOTOpbIe — U pedepeHyMOoB (HanpuMep, BOIIPOC O BbI-
TUTaTax Mpy 3aXBaTe 3aJI0’)KHUKOB, BPSJI JIM OTO MOXKHO peIaTh Mo yc-
MOTPEHHIO WJIM Ha MPaBUTEIHLCTBEHHOM YPOBHE, KaK 3TO JIeJaeTcs B
HEKOTOPBIX TOCYIapCTBaX).

Bo03M0OXHO, 4TO B KOHCTHTYIIMA MOTYT B BOCHHUTATEIBHBIX LEIISX
COJIEPKATHCSL M HEKOTOPBIE dTUYECKUE HOPMEBI. Takoe peryaupoBaHue
W CJICJIaHHBIC BBIIIC MPEIJIOKCHHSI, KOHEYHO, yBEJIMYaT 00BEM KOH-
CTUTYIIMH, HO TAKOH HEJAOCTATOK MEPEKPOETCS €€ HOBBIMU COLIUATIBLHO-
PETYISIIMOHHBIMU KadecTBaMH. KpoMe TOro, COKpalieHHe MOXKEeT
OBITh JTIOCTHTHYTO 3a CYET YJAJICHUS ITOJIOKCHHUW, HE SBIISIOMIMXCS
oOme3HaunMbiMa. K ToMy ’ke, 10 HalieMy MHEHHUIO, COBpEMEHHas
MOJICNIb KOHCTUTYITUH MOXET OBITh 00Jiee MPOCTPaHHBIM JOKYMEH-
TOM, Ye€M HEKOTOPBIC JACHCTBYIOIINE KOHCTUTYIMH. Bunnmo, oHa He
JIOJKHA OBITh TaKOW MPOCTPaHHOW, KaK WHIUNCKAs, COCTABISIONIAS
BMECTE C MOIMpPaBKaMHU U MPUIOKCHUSIMU LEIYI0 KHUTY, 3HAUUTEIIbHAS
YacTh TEKCTa KOTOPOI MOHSATHA TOJBKO CIIEIUATIUCTaM, HO U HE KpaT-
KOH CXEeMOH, Kak OT/eJbHbIe KOHCTHUTYIIUH DPa3BUBAIOIIMXCS CTPaH.
OHa 0/KHA UMETh TaKol 00bheM, KOTOPBIM IpHU3BaH OTBEYaTh €€ Po-
JI1 CBOEOOpa3HOTO 0OIIECTBEHHOTO JOTOBOPA.

B HOBOW MOz€/IM KOHCTUTYLIMH, IOMUMO TE€X IMOJIOKEHUH, KOTO-
pble YK€ €CTh, MOTJIM OBl COAEPXKAThCS, B YACTHOCTHU, CIEAYIOIIHE
HOpMBI: 1) B chepe MpaBoOBOrO CTaTyca yelioBeKa W rpakIaHUHA: de-
JIOBEK — BBICIIAsl IEHHOCTh, BCE MEpbl OOIIECTBA U TOCYJapCTBa
JIOJKHBI UCXOJWTH M3 3TOTO TOCTYJIaTa; IpaBa U CBOOOBI YEIIOBEKA
PETYNHPYIOTCA TaKXKe ONpEeACNICHHBIMU MEXKIyHAPOIHBIMUA aKTaMH,
MMEIOIIMH TIPUOPHUTET; TIpaBa W BBIIIOJIHEHUE 00sS3aHHOCTEN obecrie-
YUBAIOTCSI TOCYAApCTBOM; TIpaBa W CBOOOMBI YCIOBEKA OTPAHUYCHBI
ero 00sI3aHHOCTSIMH TI0 OTHOIICHHUIO K O0IIECTBY, TOCYIapCTBY U Ipa-
BaMU JPYTHX JIAI, HEOOXOAMMO B3aMMHOE YBa)KEHUE U COOJIFOJICHUE
MpaB W OOS3aHHOCTEW WMHIMBHUAA. 3allpelacTcsl 3JI0ynoTpeOeHne
npaBaMu (UCTOJIH30BAHUE WX HE CTOJBKO JUISI OCYIIECTBIICHUS CBOUX
3aKOHHBIX MHTEPECOB, CKOJIBKO ISl HAaHECeHHs ymiepOa mpaBaM | 3a-
KOHHBIM WHTEpecaM JIPYTHX JIMII); TIpaBa U CBOOOMBI MOTYT OBITH OT-
paHWYCHBI, HO TOJIHKO 3aKOHOM HJIM TIPUHSITHIM HA OCHOBE 3aKOHA CY-
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neOHBIM pelIeHueM, B mpenenax, Gopme U myTeM Mpoueayp, Mpery-
CMOTPEHHBIX KOHCTUTYLMEH, B COOTBETCTBUHU C TPECOOBAHMUSIMHU MEXK-
JYHApOIHOTO IIPaBa U B CTPOTO OINPEICNICHHBIX LEJSX, YKa3aHHbIX B
KOHCTUTYLUH U PaTU(GHUUHUPOBAHHBIX IOCYIAPCTBOM MEXKIYyHAPOIAHBIX
akrtax; 2) B cpepe peryarupoBaHusi KOJUIEKTHBOB (00bEAMHEHHI) JIO-
JIei: TPaBoO KaXKJ0r0 YeJIOBEKa HHUIIMUPOBATH CO3JIaHHE KOJJICKTHBOB
(0OBEeIMHEHMIT) U yU4ACTBOBATh B HUX, HO OOBEIUHEHHUSI IIOJIUTUYESCKO-
ro XapakTepa CO3[al0T M y4YacTBYIOT B HHUX TpaKJaHE IroCynapcTBa;
co3JlaBacMble OOBEAMHEHHS TOJKHBI CTPEMUTBCSI K OCYIICCTBIICHHIO
IJIABHOM LEJIN — MOCTYNATEeIbHOMY Pa3BUTHIO OOIIECTBA U UCKATh ITy-
TH COTPYAHUYECTBA JJIsl JOCTHXKEHUS 3TOM LIEJIN; KOJJICKTUBbI BIPaBE
HEIOCPEACTBEHHO WM Yepe3 CBOUX MPEICTABUTEIICH IPUHUMATh yda-
CTHE B OOIIECTBEHHOW M TOCY/IapCTBEHHOMN KU3HM Ha OCHOBE 3aKOHA,
Ha yCIIOBUSIX U B (JOPMax, YCTAHOBJICHHBIX UM; OPTaHbl TOCYIapCTBa,
MECTHOTO CaMOYTpPAaBIICHHs;, OpraHbl ITyOJUYHOW BIACTH JOJKHBI
MOJIACP’KUBATh CBSI3M C 3aKOHHO CO3JaHHBIMH KOJUIEKTHBAMH, IPH-
CIIyIIMBATbCS K UX MHEHHUIO TIPH PEILICHUH BOIIPOCOB, 3aTPAaruBaOLINX
T€ WIM MHbIE KOJUIEKTUBBI, KOHCYJIbTHPOBATbCSA C HUMHM WIH C HX
[IPEICTaBUTENSIMI; OOBEAMHEHMS, co3laBaeMble B (hopme opraHusa-
LMY, JOJKHBI 3apErUCTPUPOBATHCS B COOTBETCTBYIOIIMX OpraHax ro-
CyJIapCTBa B KAa4eCTBE FHOPHIUYECKUX JIMI] YACTHOTO WM ITyOINIHOTO
npaBa; BO3MOXKHO 3arpellieHe ONpe/IeeHHbIX 00beAMHEHUI U TIPH-
OCTaHOBJICHUE MX JCATEIbHOCTH C TOYHBIM YKa3aHUEM YCIIOBHH U Op-
TaHOB TOCYIapCTBa, MPUHUMAIOLINX PELICHUs; IMOJIOKEHHUS O POJIU
OOIIECTBEHHOTO0 KOHTPOJIS M OOILIECTBEHHOro MHEHUs; 3) B cdepe
9KOHOMMYECKHX OTHOLICHHWH: couuaibHas (QyHKIMS YacTHOM coOCT-
BEHHOCTH; MCKJIIOUNTENbHAsI TOCYAaPCTBEHHAsA COOCTBEHHOCTD (B TOM
YHCIie Ha OIpeJieJIeHHbIe MUHEpaJIbHBIE PECYPCHl); pa3/eieHne Tocy-
JApCTBEHHOTO M MYHHIUNAJIBHOTO MMYIIECTBA HAa MMYIIECTBO, pac-
MOPSDKEHUE KOTOPBIM PEryJUpyeTcsl Ha TpaBe MyOIMYHOH WM Ha
[paBe 4acTHOH COOCTBEHHOCTH; SICHBIC MOJIOXKEHHUSI O 3eMJIe; COLH-
QIBHO OPHUEHTUPOBAHHAS SKOHOMHKA; FOCYJAapPCTBEHHOE OPHUEHTHPO-
BaHHE YKOHOMMKH U MCIIPABJICHUE CTUXMU PbIHKA; IPOrHO3UPOBAHUE
U IJIAaHWPOBAHME; NPUHLUIBI paclpeleseHus] OOIIECTBEHHOIO IIPo-
IYKTa; COXpaHEHUE 3aUHTEPECOBAHHOCTH B IIPOU3BOACTBE U HEJOIyC-
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TUMOCTb €r0 MPEKpPaIICHUs; POJIb TPY1a; NPOMNOPLUOHAIBHOE HAIOTO-
00JI0)KEeHHE; TOCYIapCTBEHHBIA 3aliMbl (MEXKAyHAPOJAHbIE U BHYTPEH-
HHE) — TOJBKO C Pa3pelieHHs MapiaMeHTa; CIPaBEAJIMBOE pacupesnc-
JICHHE TOCYIApCTBEHHOI'O OIOIXKETa, PasyMHOE M HKOHOMHUYHOE MC-
M0JIb30BaHUE MPUPOHBIX PECYpCOB; 4) B commaabHOU cdepe: mpHH-
[UIBI COLMAIILHON CHPaBeNTMBOCTH, COIMAIBHOTO apTHEPCTBA, CO-
UaTbHONH OTBETCTBEHHOCTH; y4YeT B IMOJUTHKE TOCYJapCTBa OOLIMX
MHTEPECOB M OCOOBIX MHTEPECOB PA3JIUYHBIX CJIOEB HACEICHUS, UYTO
JOCTUraeTcsl MyTEM COCTSA3aTeIbHOCTH U KOMIIPOMHCCOB MIPU IpUMe-
HEHUU MHUPHBIX ¥ JE€MOKPATHYECKUX METO/OB; OCYLIECTBICHUE IOCY-
JTAPCTBOM «O0OIMX 3afau» (pa3BUTHE 00pa30oBaHUs, 3PaBOOXpaHE-
HUS, THPPACTPYKTYPHI U IP.) U OJHOBPEMEHHOE 00CCIICUCHIE OCHOB-
HBIX HYXJI KQXKJI0r0 MHAMBUJA C 3aJaueil TIOCIIeJHEr0 caMOCTOSTEIb-
HO 3a00THTBCs O cebe W CBOEW CEeMbe; YCTaHOBJICHHE MPUHIUIIOB
MPOT, npoXKUTOYHOrO MUHUMYMa (M «4epThl OCHOCTH») U TOCY-
JApCTBEHHBIX CYOCHIOWH 10 MPOXKMUTOYHOIO MHUHHMMYyMa JIMLIAM, HE
MMEIOIUM BO3MOXKHOCTH MO HE3aBUCSIIUM OT HUX NpUYMHAM obec-
MEYUTh CAMOCTOSTENIFHO MPOKUTOYHBIM MUHUMYM (IIPU 3TOM YCTa-
HOBJIEHHBI 3aKOHOM MPOT u 00beM «moTpeOnuTenbCKOl KOP3UHBDY
JIOJDKHBI YUUTBIBaTh OOBIYaN HAPOAA U BO3MOKHOCTH OOILECTBA U I'0-
CyJIapCTBa); BBHIPABHUBAHUE YPOBHS Pa3BUTHS PA3IMYHBIX IPYII Ha-
CeJICHUsI U PETHOHOB CTPaHbL; 5) B chepe MOTUTUIECKUX OTHOLICHUH
W OpraHu3aluy rocyapcTsa (B JIOMOJHEHWE K TOMY, YTO YXKe ecTh B
KOHCTUTYLUSIX, HAallpUMeEp, MOJOXKEHUSI O MHOTONAPTHHHOCTHU, POJIU
0OIIECTBEHHBIX OOBEAMHEHUH M Jp. L1e1ecoo0pa3sHo BKIIOYUTH Clle-
JyIollee: CyIIECTBOBAHHE JAEMOKPATHUYECKOTO MOJUTHYECKOIO PEKH-
Ma; TE3UC, YTO IOJIMTHYECKas CHUCTEMa PEryJUpyeT HOJIUTHYECKHUE
OTHOIIICHUSI HA OCHOBE COCTSI3aTEIBHOCTH, COTPYJHUYECTBA M KOM-
MPOMHCCOB Pa3IMYHBIX COLHMANIBHBIX CJIOEB 0O0IecTBa; oOecreynBa-
IOTCSl YCJIOBHS JJISl COPEBHOBATEIBHOCTH W KOHKYPEHLIMH MOJIUTHYC-
CKUX MapTuii B ux OoprOe 3a BJIACTH 3aKOHHBIMH CPEACTBAMH M B
OCYILECTBJICHUN JIaBJICHUSI HA IyOJMYHYIO BJACTh; HY>KHBI IOJIOXeE-
HUSL O LEJsX CO3JaHMsd NapTHH, OOIIECTBEHHBIX OOBEAMHEHMH U
NPUHLUIIAX WX OPraHU3alUM U JESITEeIbHOCTH; PAaBEHCTBE U OTBETCT-
BEHHOCTH OOIIECTBEHHBIX OOBEIUHCHUH, MPUHIMIIAX WX CO3JaHus,
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[IPUOCTAHOBJICHUS IEATCIBHOCTH M JHMKBHIALMU; O POJU MOJUTHYEC-
CKOH OMIMO3UIINU U crioco0ax ee MesATeNIbHOCTH; O MyOIMYHON BIIaCTH
HapoJia Ha pa3HbIX YPOBHSAX OpPTraHU3alliy HAapoJa W ero 4acreu (cy-
BEpEeHHAs TOCYAapCTBEHHAS BJIACTh, HECYBEPEHHAS ITyOINYHAS BIIACTh
TePPUTOPHAIBHOTO IMyOJMYHOTO KOJUIEKTHBA CyOBekTa (hemeparud,
ABTOHOMHOT'O 00pa30BaHMs, MO BOMPOCAM HMX TOJHOMOYHH); 3aKpe-
IMUTh HE TOJILKO pa3AcJICHUEC BHaCTCﬁ, HO MPUHLOMUII €AUHCTBA r'oCy-
JApCTBEHHOMW BJIACTH M pa3zeJiCHUs ee BETBEH; cKa3aTh O POJIM MHCTH-
TYTOB HETOCPEICTBEHHOM JIEMOKpATHH, TIOBBILICHUN UX 3HAYCHUS, B
TOM YHCIIe, O TIpaBe JOCPOYHOTO OT3bIBA M30PAHHBIX; O CyOCHAMapHO-
CTH W TPOMOPIIMOHATIHHOCTH TPHU HWCIIOJIB30BAHUN BETBSIMH BIIACTH
CBOHX TIOJIHOMOYHI{, PO BOOPY>KEHHBIX CHJ, BKJIIOYAs 3aIpeT WX
HCIIOJIB30BaHUA B IOJIUTHYCCKUX IICIIIX, 00 OTBETCTBEHHOCTH rocy-
JapcTBa (B TOM YHUCIe MaTepUalIbHON) 3a JIESITEIbHOCTh €r0 OPraHoB U
JOJDKHOCTHBIX JIMI, B TOM YHCJIE U 3a ymepd GU3NYecKuM H I0pUIH-
YECKHUM JIMIIaM, KOT/Ia UX JIesITeIbHOCTh Oblia MPaBOMEPHOH; 6)B cde-
pe LyXOBHOM >KU3HH 001ecTBa: CBOOOJa MHTEIUIEKTYaJIbHOTO TBOpYE-
CTBa C 3allpellleHueM CyJO0M Ha OCHOBE 3aKOHA aHTHOOIIECTBEHHBIX
MpoM3BeIeHUH (MTponaraHaupyIoNNX HACHUJINE, PACIPH, BPAXKIy W
T.1.); 00SI3aHHOCTH CPEACTB MacCOBOW MH(OpPMAIIMN IaBaTh MpaBIu-
BYIO M TOYHYIO MH(OPMAIMIO C BO3MOXKHOCTBIO IMPEIBAPUTEIHHOTO
mpocMoTpa O6HIeCTBeHHLIMI/I COBC€TaMU BBIIIYCKAEMBIX B CBCT IIPOU3-
BEJICHUIA, pAaBHOINPABUE PEIUTHO3HBIX KOH(ECCHIi; paBHOC BHUMaHUE
K PEJIMTHO3HBIM KOH(ECCHsIM CO CTOPOHBI TOCYAapcTBa U UX paBHas
OTBETCTBEHHOCTH Iepea OOLIECTBOM M TOCYAAapCTBOM; 3allpeLicHUE
M3YBEPCKUX TOTAIUTAPHBIX CEKT U JPYTHUX TPYHIIHPOBOK, MPOTUBOPE-
YaluX HPaBCTBEHHOCTH, HAHOCSIINX yIIepO COOCTBEHHOCTH U 37I0PO-
BbIO UX YJICHOB.

Brimie Ha3Banbl HE Bce TJIaBHBIE TMMOJIOKCHUA, KOTOPBIEC MOTYT
OBITH MIPUCYIIM HOBOM KOHCTUTYLIMOHHOW MOJENH (B YaCTHOCTH, BbI-
e yHOMSIHYThl HEKOTOPBIC HOBEHILIME BBI30BBI, HEKOTOpPHIE M3 HHUX
MOTYT HYKIAaTbCS B KOHCTHTYIIMOHHBIX peleHusix). JKu3Hp BHeceT
CBOM JIOTIOJTHEHUSI U KOPPEKTHUBBI, C T€M, YTOOBI KOHCTUTYIHS XXI
BeKa IOJIHee OTBeYalia BhI30BaM BPEMEHH.
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O rpaskpaHCKOM 0OmecTBe

IPaKAQHCKOE 00IIEeCTBO; IPAKAAHHH; TPAKAAHCKUE IPaBa; OOIIeCTBEHHbIE OTHOIIE-
HUS

A.T. Bpamxko

doxmop ropuduueckux Hayk, npodeccop, npodeccop kadedpuv: banxosckozo npaéa Moc-
Koeckoti zocydapcmeennoii opuduueckoii akademuu umenu O. E. Kymaduna

TemaTuka 3Ta JOCTATOYHO MIMPOKA W MHOTOIPAHHA, MO3TOMY B
9TON CTaThe PACCMOTPHM JIMIIIb HEKOTOPbIC MPOOIEMbI, OTHOCSIIHECS
K ONPEJICICHUIO MOHATUSI TPAXKJIAHCKOTO OOINECTBa M €ro MpaKTHde-
CKOMY 3HAYCHHIO.

IlonsiTHe rpaaaHCcKOro o0uecTBa

Uto o3HayaeT TEepMHUH TpaxkaaHckoe obOmectBo? MM Bemp He
TOJILKO B TEOPUH, HO U HA MPAKTUKE, ITUPOKO TOJb3YITCS MMOJIUTUKA
U IOPUCTBI. Bompoc 0 ero mpakTu4eckoM 3HauYe€HUH PACCMOTPHM HH-
kKe, a MOKa HAYHEM C TCOPHUH.

OmnpeneneHnii B HayKe BelndYaiiiiee MHOXKECTBO. BOJBIIMHCTBO
FOPUCTOB CXOJMTCSI HA TOM, YTO CaM TEPMHUH «TPAXKIAHCKOE OOIIECT-
BO» TMPOU3BOJIHBIA OT TEPMUHA «TPa)KJIaHUH». A ATO O3HAYaeT, 4TO
MOHSATHE IPAXKIAHCKOrO OOIIECTBO MPUMEHUMO HE K JIF00OMY 00Iiie-
CTBY BOOOIIIE, a TOJIBKO K TAKOMY OOLIECTBY, B KOTOPOM JIFOJH UMEIOT
rpaxaaHckue rpasa. Eciu rocynapcTBo mpH3HaeT MpaBa YeioBeKa U
3alUIIaeT X, TO TaKoe OOIIECTBO MOXET CUMTATHCS TPAXkKIaHCKAM
00IIIeCTBOM.

Ha moii B3risiz, epasicoanckoe obwecmeo — maxas nepeudHas no
OMHOUIEHUIO K 20CY0apCcmey, CamoynpasiseMas cucmemad, obpasye-
Masi HenoCpeOCmEeHHO 2padcOanamu CmMpamvl, 6 YeHmpe KOmopou
Haxooumcst 4eiosex, no onpeoeyieHuto oo1aoarwuil ecrmecmeeHHbIMuU
HeomuyaicoaeMblMu npagamiu U NPU3Hasaembvlll NOUMUSHLIM NPAGOM
20Cyoapemea, Kax eblculasi YeHHOCMb.
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Cucrema «rpakJaHCKoe OOIIeCTBO», Kak HanOosee oOmas Colu-
aJlbHas CUCTEMA B CBOIO OUYEpE]lb BKIIFOYAECT OIPOMHOE MHOMKECTBO Pa3-
TUYHBIX cucteM. K mpuMmepy, Kaxaas ceMbs, Kak OCHOBHas sdeika
o011iecTBa, — 3TO CHCTEMa, B3aUMOCBSI3aHHAs C JIPYTMMU MHOIOYHMCIICH-
HbBIMU O6pa3OBaTeJ'[BHI)IMI/I, Ky.]'IBTypHBIMI/I, OKOHOMHUYECCKUMU U HpO‘II/I-
MU cucTemMamu oOrectsa. Jpyroii npumep, — HOpMaTUBHBIE (COIMAITb-
HbIC HOPMBI HE FOPUINYECKOTO XapakTepa), KyJbTypHbIe, HH(OpMAIIH-
OHHBIC W OpPTaHU3AIUOHHBIC TOJICHCTEMbI, KOTOPhIC BO3HUKAIOT B TOH
WJIA WHOW YeJOBeuecKol cpene. Bce 3T B3amMOCBsI3aHHBIE, OOIIECT-
BEHHBIMU OTHOIIICHHUSMH, MOJICUCTEMBI MOXHO KJIACCU(PHUIIUPOBATH TIO
Pa3ITUYHBIM OCHOBAHHSIM.

ViKe ¢ MOMEHTa CBOErO POXKJICHHUS YEJOBEK IMOIaJaeT B CIOKUB-
[IMECs 3aJ0Jr0 10 HETO OOIECTBEHHBLIE OTHOIIEHHs. JIromu Bcerma
3aBHCHUMBI, KaK MI/IHI/IMYM OT T€X OFpaHH‘IHTCHeﬁ CBOGOILI)I, KOTOpBIC
JIUKTYFOTCSI IPUPOJIOH, OOMIECTBOM U UEIOBEYCCKUM MBITILICHUEM.

B HekoTOpOM CMBICIE IpaxJIaHCKOEe OOINECTBO KaK CHCTEMa BTO-
PUYHO TI0 OTHOIICHHUIO MPUPOJIC, 3 BO3MOXKHO U 110 OTHOIIEHUIO K TeM
(dbopmMaM 0OIIECTBEHHOTO CO3HAHUS, KOTOPBIC OCBaMBaeT 4eiaoBek. Ho
TOJILKO B TPa)KJIaHCKOM OOIIECTBE UYEIOBEK MOXET Pa3JBUHYTH I'pa-
HMIBI CBOEH CBOOOILI BMECTE CO CBOOOJHBIM 00IIeCTBOM. B 3TOM
[IEHHOCTH TpakIaHckoro obmectsa. OHO CO3MaeT KaK MUHUMYM JKO-
HOMI/I‘IGCK}/IO, OpI‘aHI/I?:aHI/IOHHYIO, Haquon, HpaBCTBCHHYIO, TEXHO-
JIOTUYECKYI0, HMH()OPMAIMOHHYI0 W KYJBTYpHYH HHQPACTPYKTYPY
JUTsE CBOOOJTHOTO Pa3BUTHUS YesioBeYecKor nmuaHocT. Ho 31ech BO3HH-
KaeT mpo0jemMa B3aMMO3aBUCUMOCTH TPAKIAHCKOTO OOIIEecTBa U To-
CyJlapCTBa, KOTOPOE, KaK U3BECTHO, YMPABIISAET €ro OOIUMH JCTaMH.
U 510 ympaBieHue HE JOHKHO MPHUBOJHUTH K JTOMUHHUPOBAHUIO TOCY-
JlapcTBa HaJ OOIIECTBOM.

locynapcTBo TOMKHO 00ECTIEYUTh HOPMAIILHOE Pa3BUTHE OOIIECT-
Ba, OXpaHy IpaB YeJIOBEKa, HO HE JIOJDKHO MOJMEHSTh POJIb €r0 MHCTH-
TYIIMOHAJBHBIX, HOPMATHBHBIX, OPTraHU3alMOHHBIX, U TPOYNX HHCTH-
TYTOB, OO TOTJIa CTUPACTCS TPAHb MEXTy TPAXKIAHCKHUM OOIIECTBOM H
rocyaapctBoM. ONBIT MOKa3bIBAET, YTO TOCYIAPCTBY HYIKHO COKpAIaTh
CBOC BMEIIATEIBCTBO B PBIHOYHBIC OTHOIICHUSA. | OCYyHapcTBEHHBIC
Koprioparuu Hed()(HEeKTHBHBI, TOCKOJIBKY OHH, TI0 CBOCH CYTH, IpeBpa-
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LIAaI0T TOCYJAapCTBO B HEKYIO (UPMY, HMEIOLIYIO CBOM OTAENbHBIN WH-
Tepec B AKOHOMUKE, B TO BPeMs KaK TOCYAapCTBO MPU3BAaHO YIPABIATh
OOIIMMH JTeIaMH CTPaHBI.

OnbIT cCBOOOAHOTO Pa3BUTHS caM IO cede CO3/MaeT CTPEeMIICHHE K
CaMOOpraHM3aIlny, TP KOTOPOWH JIFOM HE JKIYT JapoB OT TOCyAapCT-
Ba, a CaMHU aKTHUBHO JICHCTBYIOT, cO3/[aBas HEKOMMEPUYECKUE U KOM-
MepYeCKHe OpraHM3alliy, Pa3IMYHOrO poJia COK3Bl M aCCOLHUAIINU.
3Oto xopomo BuaHo Ha npumepe CIIIA, rae, korna To Bce BO3HHUKIIO,
Kak Obl ¢ yucroro nucra. Hax Humu HUuero He posineno. [lepecenen-
bl B AMEpHKY HE MOTJIM PacCUYMUTHIBATH HAa rocyaapctBo. Bot, 4to
mcan ToKBWIB: «AMEpHKaHIIBI BCEX BO3PACTOB, BCEX COCTOSIHHU,
BCEX CMOCOOHOCTEW OecrpecTaHHO COSTUHSIIOTCS BMecTe. Y HUX eCTh
HE TOJIbKO TOPIrOBBIC W ITPOMBIIIJICHHBIC O6HICCTBa, B KOTOPLIX BCEC
MPUHUMAIOT YYacTHe, HO U THICSYU APYTUX OOIIECTB. . »'

Jlroqm B cBOeM OOJNBLIMHCTBE, Be3/ie BEAYT ceOsl B MPUHIIUIE OIMHA-
KOBO B OJIHHX U T€X € MPUPOIHBIX, reorpadMIecKuX COLUAIbHBIX, Mpa-
BOBBIX, MH()OPMAIIMOHHBIX, KYJIBTYPHBIX YCIIOBHSX. Borpoc Toinbko B
KOHKPETHBIX YCIIOBHSAX. A OHH pa3iiyHbL. M3 3TOro MOKHO clieaTh BbI-
BOJI, YTO TPAYKJIAHCKOE OOIIECTBO BO3HUKAET TaM, IJie €CTh CBOOO/A, a 3a-
TEM OHO CaMo TI0 ce0e YCHIIMBAET 3Ty CBOOO/TY ¥ pacIIUPSET €€ TPaHHUIIbI.

CounajbHO-TICHX0JIOTHYeCKoe BOCHPHSITHE M HAyYyHOe NMOHU-
MaHHe TPAKIAHCKOro 00IecTBa

B nureparype ecTb AaHHBIE OMpoca B 1I€JIOM 10 3HAHMIO JIIOJBMHU
CaMoro TepMHHA «TPpakAaHCKoe o0LiecTBOY. OKa3bIBaeTCs, YTO COLUO-
JIOTUYECKHE OIPOCHI, TPOBEACHHbIE HECKOJIBKO JIET Ha3aj, MOKa3ajH,
YTO OOJNBIIMHCTBO HACEIEHUS, C TPYJOM IPEJICTABISAET cede, Y4TO ATO
TaKoe — «rpaxnaHckoe obmectBoy. Ilomyuaercs, uro 55 % poccuii-
CKUX IpaxJiaH BOOOIIE HUYEro HE CIIBIIIAIN PO TPAXKIAAHCKOE 00IIe-
CTBO; 22 % 3aTpyJHUIUCH XOTS ObI MPUOJIU3UTEIILHO OTBETHTh, YTO 3TO
Takoe; W JUIb 12 % CBS3BIBAIOT 3TO IMOHSATHE CO CIOBAMH «IIPABOY,
«IIPaBa», «3AKOHBDY, HHTEPECH» H «HHUIMATHBA» TPOKIAH» . To
€CTh, KaK Mbl BUJIUM JIaxke y 9THX 12 % OMPOIIEHHBIX — TPE/ICTaBICHUS
OYEHb JlayKe TPUOIH3UTETBHBIE.

' e Toxeuns A. O nemokparuu B Amepuke. M., 1897. C. 415.
% Mamysoe H. F. AxTyanbHbie mpo6iems! Teopun mpasa. Caparos, 2003. C. 385.
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MHue mymaercsi, 9TO OOBSICHUTH TO MOXHO TaK. CMBICIT MHOTHX
TEPMHUHOB, KOTOPBIMU BCE IIUPOKO TOJIB3YIOTCS, ObIBAaET 3a4acTyro He-
MOHATEH WM 3aMEHSETCSl KaKUMH-TO aHajoramu. MbIIUIEHUE, KaKk U
TIpYpo/ia HE TEPHHT MyCTOTHL. B3ATh XOTS OBI TO K€ «TOCYAapCTBOY.
TpyaHO HAWTH YeNoBeKa, KOTOPBIA ObI MOJIHOCTHIO HE TIOHUMAI CMBICIT
aToro TepmuHa. Ele TpyaHee HaWTH yellOBeKa, KOTOPBIM Obl HE 3HAT
BOOOIIIE TaKOe CJIIOBO B PYCCKOM si3bike. MM MOJIB3YHOTCS, HO, YTO OHO
obo3Hauaer? Eciu mpoBecTH Ompoc, TO HABEPHSKA OTBETHI OY/IyT caMbie
pazsbie. Hekoe «oHO». JItoam mpicisT b0 crnoBamu, nbo odpazamu. B
OTHOIIEHUH TPAXKIAHCKOTO OO0IIECTBA — 3TO 00pa3 4Yero-To, O4eHb XO-
portero s genoBeka. Takoro o0riecTBa, B KOTOPOM KHUTh KOM(OPTHO.
IToaTOMY BCe rOBOPST, 4TO HAM HY)KHO TPa’kJaHCKOE OOIIECTBO.

Vike HemMaJlo HallMCaHO U KHUT, U CTaTel, U MHOTO ITPOU3HECEHO
pedeli Ha 3Ty TeMy. Bellb MHOTHE CUMTAIOT, YTO BCE 3TO Oosblie (u-
socodusi, yeMm npaktuka. CUMUTAIOT TaK MOTOMY, YTO HA MPAKTHKE,
JIHO0O! YeJIOBEK OCBaWBAET TY WK UHYIO 00JIaCTh KOHKPETHOM JKU3HH.
BrionHe ecTecTBEHHO, YTO JIFOAW JKUBYT KOHKPETHBIMU 3a00TaMu,
BKJIFOYAIOTCSl HE BO BCE CPa3y, a B KAKUE-TO, HY>KHbIE UM, OTHOLLIEHUS
C JAPYIMMH JIFOJIbMH, 3aHMMAIOTCSl OINPEICICHHON JAESITeIbHOCTHIO,
JIENSATCA TI0 TeM HJIM WHBIM KPUTEpPUsSM M MPOQeCcCHsiM, BOIBHO WIIN
HEBOJIbHO TOYMHSIOTCS MEHTAJIUTETy Mnpodeccuii W mpuopureram
TOW YacTU COLMAJIbHOW MpOrpaMMbl, KOTOpas MpeaonpeensieT ux mno-
TpeOHOCTU M MHTepechl. OJIHAKO KaTEropusi rPaKIaHCKOro o0IIecTBa
MPUCYTCTBYET B HAIlIeH JKU3HU, KaK MOPON HE3pUMO ISl HACEJICHHUS,
HaXoJsT ce0sl B Hell U Bce 00IIue, MIMPOKUE KaTerOpur, KOTOpbIS, OT-
paxaroTcs B KOHKPETUKE MOBCEIHEBHOW KU3HU JIIOJIEH U OKA3bIBAIOT
Ha Hee, Ka3zajoch Obl, He3aMeTHoe BimsiHHEe. Emie He ¢axT, 4To 3TO
BIIUSIHUE MEHBIIE, YeM BIMSHUE KOHKPETHBIX MPAarMaTHYHBIX WU IITH-
POKO pacrpoOCTpaHEHHBIX B TOBCEIHEBHOCTH MOHATHM.

st Tolt yacTu HaceleHUsl, KOTOpas KUBET €CTCCTBEHHOM KU3-
HBIO, U, KaK, 3HaTb, BO3MOKHO, )KU3HbIO HAMHOI'O ITPaBUJIbHEH, UeM Ta
JKU3HB, KOTOPOU KHUBYT KaK MOJUTHKH BCEX MacTel, Tak u Gpuirocod-
CTBYIOIINE JIFOJTH, TTOHITHS TPAXKTAHCKOTO OOIIECTBa HE TEPSIFOT CBOE
3HauYeHHe U MPUMEHUMBI B BHJIE MHOTOYHUCIIEHHBIX aHAJIIOTOB OBITOBO-
ro psaa. [lepBoe, 9To MPUXOIUT HA yM, — JeJIEHHE OOIIECTBA, MO CO-
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[UATBHO-TICUXOJIOTHYECKOMY BOCIIPUSATHIO KH3HHU, HA «MBI U «OHUY.
«MBpB1», — 3T0 00IIECTBO, a OHW», — ToCynapcTBo. [ pynmosas mcuxo-
JIOTHUSI ¥ POJIEBOE TTOBEJICHHE JIFOJICH CO3MIAI0T pazudHble MOoanu(uKa-
MU OBITOBBIX TPEACTABICHUN O CIPABEAJIUBOCTA M O TOM, KaKUM
JIOJDKHO OBITh 00111ecTBO. CKOpEe BCETo, UMEHHO 6 chepe coyuanvbholl
ACUXONI02UU, HAMHO20 PAaHbuUle, YeM 8 HayKe, NOABUNIOCL NPOMUBONOC-
masnenue obwecmea u cocyoapcmsa. bes smoeo ne 6wi10 Ovl U HaAyy-
HO20 NOHAMUS SPANCOAHCKO20 0bujecmsea. XO0Tsl Hay4dHbIC MPEJICTaB-
JICHUS O IPaXKIAHCKOM OOLIECTBE TOXKE Pa3sHOOOPA3HBI M Yalle BCETO,
— IPOTHBOPEYNBHI.

MeHbI11e BCero, KOHEYHO, U TTPOPECCHOHANBI U TIOJIUTHKH 3HAIOT,
YTO 3TO TaKoe — TpakJaHcKoe odmiecTBo. M naxke ropucThl, 9TO — HE-
yausutenbHo. B EBpone u B CIIIA 3TuM TepMHUHOM MONB3YIOTCA, Ha-
guHas ¢ X VIII Beka. U xak 3To 9acTo ObIBACT y MOJUTHKOB U JAXKE y
IOPHUCTOB, — TOYHOTO MOHATHUS TOXe HeT. Camoe o01iee MOHSTHE eCTh.
Ho 1o ero cymiecTBeHHBIM AETaSIM — CIIOPAT U GUIIOCO(BI U FOPHCTHI.

Jlaxke B KOHCTHTYIHSIX TOHATHE TPaXKIAHCKOTO OOIecTBa B
OOJIBIIMHCTBE ITUBMIIM30BAHHBIX CTPAaH HE 3aKperuieHo. Bumumo u3-3a
€ro HEeOIPEIETICHHOCTH U HENEPEBOANMOCTH Ha SI3bIK OBITOBBIX TIOHS-
tiid. Ho He TOJIBKO MOATOMY, @ BO3MOXKHO M OT TOTO, UTO TOCie Oyp-
JKYa3HO-ZIEMOKPATHUECKUX PEBOIIIOIMIA E€CTECTBEHHBIM 00pa3oM, Io-
ClIe T0JIbeMa BOJIHBI HAPOJHOTO BO3MYIIEHHSI, HX COMPOBOX/IABIIIETO,
Hayaycsl ee OTKaT. DMOLMOHANBHBIA MOJbEM HE MOXKET OBITh MOCTO-
stTHHBIM. KOHCTUTYIMH cTanu crokoifHee. DTO XOpOLIO BUAHO Ha TOM,
KaK MEHSUTUCh M (PPaHIly3CKHEe KOHCTUTYIIMH U KOHCTHTYIIMH B AMe-
puke. Eciii Ob1 TaM OBIITH 3aKpETUICHBI TIOHSATHS TPAXKIAHCKOTO 00IIIe-
CTBa, TO BJIACTh TOCYAAapCTBa OblJla OB TaM MEHbIIE, OyAydH CHIIbHEe
nepepacrpe/ieIeHHOW B CTOPOHY HErocylapCTBEHHOHM BIIACTH Tpa-
naHckoro obmectsa. OHa Obl enle OoJblIe 3aBUceNa OT CaMoro oorie-
CTBa, YEM TEIIePb.

Y 3TOro NMOHSTHS JAIUHHBIN ITyTh BOSHUKHOBEHUS U Pa3BUTHS, HO
IT0-HACTOSAIIEMY OHO OBJIAJICI0 YMaMH MHOTHX TIPOCBEIIEHHBIX IFO-
JIell TOJTbKO B DIOXY BO3HWKHOBEHUS OypiKyasHOTo oOmiectBa. XOTs
cama njesl BO3HMKIA aBHO. Ee MOKHO HalTH erle B TpyAax JpeBHe-
rpeveckux ¢uinocodon. [Torom ee pa3BUBanM MBICIUTEIH B DIOXY
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Bospoxnaenus. (I'yro 'poruii, Tomac ['060c, [Ixon Jlokka, [lapmas
Momnreckbe, XKan XKak Pycco u npyrue gunocodsl cBoero BpeMeHH ).

Ho cam TepMuH «rpaxmaaHckoe OOIIECTBO» CTall MPUMEHSTHCS
ITUPOKO TOJIBKO Tocine Bemukoit ®dpaniry3ckoii peBosrornn (1789—
1793 1r.), KOTZTa B OOIIECTBEHHOM CO3HAHWUHU TOSBWJIOCH YETKOE TIO-
HAMaHHE PA3IUUUN MEXKIY 20Cy0apcmeom u obuecmeom, u Ko2od
cmana eocnoocmeosams uoes Kan Kaxa Pycco 06 obwecmseentnom
0oeosope. He eocyoapcmeo Oondcho domunuposeams Had oOwjecm-
6oM, a obuecmso Hao Hum. Ilpasa uenosexa u epadxcoanuna — 3mo He
oap eocydapcmea, a UMMAHEHMHOe CGOUCMBO UelogeKd, KOmopoe
OQ0JIDICHO NPUBHABAMBCA  3AKOHAMU  20CYyO0apcmed. 3aKoHbl MO2Ym
Obimb npasosvle u He npasogvle. Eciu eocyoapcmeo npunumaem ue
npagosvie 3aKoHbl, MO HAPOO umeem npago Ha pegonoyuio. Tax, unu
npumepHo mak, ovLio ckazano 6 camoti nepsoti Koncmumyyuu CILLIA.

Kak Obl Tam HU ObLIO, HO BCE CTOPOHHHUKH JIEMOKPATHUH, KOTOPHIC
MIPUICP)KUBAIIMCh B3MJISJIOB MPOCBETUTENICH, CXOAMINCh BO MHEHHH,
YTO TOCYAapPCTBO HE OTOXKIIECTBISICTCS ¢ OOIIECTBOM, a 3a/1a4a COCTOUT
B TOM, YTOOBI IIOJYMHUATH €ro HHTepecaM odmecTBa. HecomHeHHas 3a-
ciyra W, Ha MOW B3TJISAM, TIEPBEHCTBO B DTOM CMBICTIE TIPHHAIIICKAT
JKan XKaky Pycco. Mmest 001mecTBEHHOTO TOTOBOpA SBISETCS HETPEXO-
JIAIIENH U UMEET peallbHOE COJIEpP )KaHKUE B HAIlIA JHU. MapKCU3M, TOXKE
HE OTOXKIECTBIISUT TOCYAPCTBO C OOILIECTBOM, CUHMTAIl, YTO OOIIECTBO
(TIpekie BCEro DKOHOMHUKA) IIEPBUYHO 110 OTHOIIEHHUIO K TOCYIapCTBY,
KOTOPOE JIOJDKHO OBITh MOAYMHEHO 0011ecTBy. [1o31Hee Mapkcu3M cTal
paccMaTpuBaTh TOCYJapCTBO KaK TIIABHOE OPY/IHE MOCTPOCHUS HOBOTO
o0riecTBa, a 3TO MPHUBEJIO K IOMUHUPOBAHUIO BCErO MyOIMYHOTO HaT
BCeM YacTHBIM. W Toraa okaszanock, 9TO TOCYIapCTBO HE MOXKET M3Me-
HUTh MPHUPOJY YEJIOBEKa. A IOMBITKH STHM 3aHUMAThCS MPUBOIAT K
y3ypHaiuy BJIacTH U K OTPUIIAHUIO TPUHIIMIIA Pa3JICIICHUs] BIIACTCH,
KOTOPBIH JIOJDKEH 3TOMY BOCIIPETISITCTBOBATD.

EctecTBeHHO, HET HUKAKWUX O€3yNpPEYHBIX MPUHIIUIIOB, KOTOPHIS
OBl MOMOTJIM pa3 M HaBCerJa TapMOHU3MPOBATh T'PakJaHCKOE OOIIIe-
ctBO. OmpIT rocynapctB XIX Beka mopokai TOT/Ia K€ U OIpeIeIeH-
HBIA CKEINCHC B OTHOUIEHWM NpPUHIMIIA paszjeneHus Biacted. Ee
CBEXH OBUIM BOCIIOMHHAHHA 00 yKacax IMepBOHAYAIHHOTO HAKOILIE-
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Hus Kanutana. [losTomy mMapkcusm mpuiaBall 3HauY€HHE OIBITY, HeE-
nosiro mpocyiiecrBoBasiieit [lapmxkckoit KoMMyHbl, — rocyaapctsa
CO3JIaHHOTO BOCCTaBIIMMM pabounmu Bo dpaHiuu, KOTOpbIE repou-
YECKH CPaXKaJlCh 33 CO3JAHHYIO UMM BJIAacTh, HO OBLIM JKECTOKO IO-
nasiensl. 1, Tem He MeHee, Bo DpaHIK BCE PEBOJIONUHN HE MPOILIN
JlapoM, B HUX B CBOE BpeMs MOy4acTBOBAJIM TOYTH BCE CIIOU Hacese-
HUS: ¥ TPEThE COCIIOBHUE U Jaxke pabouuii moj. U Bce 310 mpejicras-
JsieT coO0il MOUIHBINM, YCIIOBHO T'OBOpS, — TEHETHYECKUN MOTEHIMAI
JUIsl CAMOOPTaHU3aLMU U CaMOPETYJIUPOBAHUS B IPaXkIaHCKOM 00111e-
crBe @panunu. MHe aymaercsi, YTO U KOMMYHAapbl, — TOXE BHECIHU
CBOIO JICTITY B TO, YTO CerofHs B0 @paHIMU €CTh COLUAIBHOE IOCy-
JapcTBO, KOTOPOE, MOXKET ObITh IPUMEPOM JJIs MTOJPAXKAHUS UL TEX
CTpaH, KOTOPbIE CTaBAT Mepe] COO0H IeNib CO3/1aTh HOPMAJIbHOE I'pa-
XKIaHcKoe oOmiectBo. Benp BoBce HeoOs3aTENbHO JPYTUM CTpaHaM
NPOXOJUTh Yepe3 Bce T MCHBITaHUS, OJlaroaapsi KOTOPbIM OblLIa CO3-
JlaHa COBpPEMEHHas JeMOKpaTHsa. MOKHO MPOCTO yYecTh OMNBIT TOCY-
JApCTBEHHO-IIPABOBOTO PA3BUTHSL.

[Ipocto, B Kakol-TO MOMEHT MMEHHO BO PpaHUMHU BCE 3TO €CiIn
TaK MOYKHO CKa3aTh, — BBI3PEBAJO U PACIHPOCTPAHAJIOCH Ha JIpyrue
cTpaHbl EBporibl

IIpakTHYeckoe 3HaYeHHE MOHATHS TPAKIAHCKOr0 001ecTBA

st YopuUCTOB, KaTeropus IPakJaHCKOTO OOIIecTBa HYXHa, Kak
OJIMH U3 BAaXKHBIX U3MEPUTENIEH UCTHHHOCTHU MpaBa, €ro COOTBETCTBUS
IpaBaM 4eioBeKka. Ml B 3TOM OTHOLICHHH, MHE JyMaeTcsl HaJo BbIIC-
JUTh TPU YPOBHSI TaKOTO M3MEPEHHUS: NPAaBOTBOPUYECTBO, MPABOIIPH-
MUHEHHE U MPaBOOXpaHHUTENbHAs cucTtema. M 31eck ecTh HEKOTOpbIE
obme pobnembl. He mpeTeryst Ha TO, 9TOOBI MCUYEPIBIBAOIIE WX
PackpbITh, 0OpaTUM BHUMAaHNE Ha TJIaBHOE.

Bo-nepBbIX, BaXHO MPOBECTH BOJIOPA3/EN MEXKIY TPAKIaHCKUM
00IIECTBOM M rocyaapcTBoM. Beapb, Kak yke TOBOPHIIOCH BBIIIE, 3TO
pasaesieHue TMOSBUJIOCh Ha OCHOBE COLMAIbHO-TICMXOJOTHYECKOrO
BOCIIPHATHUSI Takoro Bojopaszaeia. OHO ObUIO MPOJUKTOBAHO CaMoOi
JIOTMKON BO3HMKHOBEHMS TI'PaXKIAAHCKOIO OOILIecCTBa M 3aTeM YXKe
0(opMmIIOCH KaK MOHSATHE HAYKH.
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B nayuHOl jmTepaType OBITyeT MHEHHME, YTO TOCYAapCTBO, —
4yacTh 00IIEeCTBA, KOTOpasi €CTh HU YTO WHOE Kak 0cobas myOnudHas
BJIACTh, YIpaBISIONMIAs JienamMmu odmiectsa. [Ipuuem sta BIacTh MaTe-
puanu3yeTcsi B BUJIE anrapara YNHOBHUKOB. [103TOMY Majo KTO Haii-
JeTcsi, KTO Obl B HBIHCUIHWE BPEMEHa, TOMBITAICS JEKIapUpOBaTh
OTOXKJIECTBIIGHUE TOoCyAapcTBa u oOmiectBa. Ho aeknaparmu, Jexna-
panusMu, a mpakTHKa, npakTukoi. K coxkanenuto, naxke B 3aKOHOIa-
TEJIbCTBE TH JACKIApald MOTYT OBITh HEMOCIEHI0BATEIbHO OTpaxke-
HBI WM UCKaXeHbl. 1 06 5ToM fasblie ckakeM moapooHee.

B ¢eonanbHOM mponuioM, ObLIH TEOPUU OTOXKICCTBISBINUE 00-
HIECTBO C rocynapcTBoM. Ho B 1eMOKpaTHUECKON CTpaHe, OTOX/IeCT-
BJICHUE TOCYJapcTBa M OOIIecTBa HempueMieMo. Takoe TOXKIECTBO
03Ha4ajio Obl, YTO OOIIECTBO COCTOMUT IIOJHOCTBIO U3 YNHOBHUKOB. MX
JIEUCTBUTEITLHO MHOTO, HO HE HACTOJBKO Ke, 4TOOBI YK€ He Obuia
BUJIHA Pa3HHIIA MEX/Y OOLIECTBOM M COCJIOBHEM YMHOBHHMKOB. Ama-
paT YMHOBHUKOB, KaK pa3 U €CTh TO, YTO MPHUHITO HA3BIBAThH T'OCYIap-
CTBOM. DTO, 0COOBIN CJIOH JII0JIEH, KOTOPbIE YIPABISIOT ITyOJIMYHBIMU
W 3HAYMMBIMH JiellaMu o0mecTBa. HuueM Ipyrum oHHM HE 3aHUMAIOT-
csi. A OOIIEeCTBO Kak pa3 M 3aHUMAETCSl BCEM 3THUM JIPYTHM: B TOM
YHCIIe TPOCTBIM U PACHIMPEHHBIM TIPOM3BOJICTBOM U BOCIIPOU3BOJICT-
BOM TOBapOB H YCIIYT.

Kak u nmo00e nouHsiTue, BOOOIIIE, MOHATHE TOCYIapCTBa B YaCTHO-
CTH, UIMeET CBOM IpaHuIlbl. CTPOTo roBOpsi, TOCYIApCTBO — 3TO CHCTEMa
OpraHoB rocyJapcTBeHHOU BiacTh. Ho U3 anexoro npouuioro Joau, B
OosblIell Macce CBOEH, BOCHPHUHSIM OTOXIECTBICHHE IOCyJapcTBa U
cTpaHbl. XOTS M B JAJICKOM, U B HE CTOJb JIAJICKOM MPOILIOM ObUIH
TEOPUU TOCYIApCTBA, KOTOPBIE pa3Niuualid 3T ToHsTHs. Ho Teopun
TEOPUSIMH, a pealibHasi UJICOJNIOTHsI TOCYIapCTBa M COLMAIIbHAS TICHXO-
norusi Oeper cBoe, U JaJieKo He BCera K HUM BOCTIPUUMYHBA.

He TonpKO B OBITOBOM IOHMMAHWHU, HO U B MEX/yHAPOHBIX OT-
HOLICHUSX, TOCYIapCTBO MpeAcTaBisieT cTpany. M orcioga, BUIMMO,
OepyT CBOE HAYauo PacCyXJeHHs O TOCYJapCTBE B IIUPOKOM U B y3-
KOM CMBICJIE CJIOBa. B mepuojinueckoil meyatu JOBOJIbHO 4acTO BMe-
CTO CTPaHBI HCIIOIB3YETCSl TEPMUH «TOCYIApCTBOY». [Ipn 3TOM HMeeT-
Csl B BUJy CTpaHa B IIETIOM.
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BrIToBBIC TOHATHS, TOPOIi OEPYT BEpX B JKypPHATUCTCKON MPaKTH-
Ke, KOTJa PacCKa3bIBaeTCs O COOBITHAX, KOTOPBIE MPOU3OILIN B TOM
WM UHOM 20C)y0apcmee, B TO BpeMsl KaKk Ha caMOM JieJie TTpaBUIIbHEee
OyJIeT cka3aTh, YTO OHU TPOM3OILIH B TOW WIM WHOU cmpaHe.

IToBTOpr0. FOpHUCTHI, CeroHs, MPaKTUYECKH BCE, CXOISATCS HA TOM,
YTO rOCYJapcTBO, — 3TO 0cobast myONInYHas BIAacTh, KOTOpast yIpaBisieT
o0mumMH AeaaMu oduiectBa. COCTOUT OHA, TT0 CBOEMY COJIEPIKaHHIO, U3
anmnapaTa rocylapCTBeHHBIX YMHOBHHMKOB. [lo ¢dopme mpasieHust 31o
MOJKET ObITb MOHApPXMsl WM pecryOnrka, a mo Gopme rocyaapcTBeH-
HOTO YCTpOWCTBA, — (eliepalyisi WM YHUTAPHOE TOCyAapcTBO. Poccwmii-
CKO€ TOCYyJIapCTBO, MO (popMe TOCYIapCTBEHHOTO yYCTPONCTBA, KaK M3-
BecTHO, — (heneparus. Touynoe HazBaHwe (OPMBI TOCYTAPCTBEHHOTO
ycTpoiictBa B Poccun, — «Poccuiickas ®denepanusi».

AHAIIOTH MOHATHI «OOIECTBO» U «TOCYJapCTBOY, 3aKPEIICHBI B
poccuiickux 3akoHax. IIpuuem OHU 3aKperuieHbl, B TOM YHUCIE, B Ta-
kux TepMuHax kak «Hapon», «Poccust» n «Poccuiickas @enepauus».
IIpu stom B Konctutynuu Poccuiickoit ®denepanun ecTb HEKOTOPOE
CMELICHUE KaTeropuid M HAMMEHOBAHUN, KOHKPETU3HPYIOLIUX 3TU
TepMUHBI. Peub UaeT 0 Takux HaMMEHOBaHUsX, Kak «Poccus» u «Poc-
cuiickas denepanusy.

B uacmu 2 cmamou 1 Koncmumyyuu Poccutickou @edepayuu cka-
3aH0, umo « HaumeHnosanus Poccutickaa @edepayus u Poccus pasHo-
3HauHbly. HO 6 peanvHOU dHcusHu 9mu HAUMEHOBAHUS He MO2ym Obimb
pasHozuaunvl. Hu topuouvecku, nu paxmuyecku. Ilomomy, umo Poc-
cutickast @edepayus, — smo popma pedepamusnozo 2ocyoapcmesa, co-
oeparcane;m Komopoil s6Isemcsi 20Cy0apCmeeHnbvlil annapam, — opea-
Hbl 20CYOAPCMBEHHOU 1acmu (0p2aHbl 3aKOHOOAMENbHOU, UCHOIHU-
menvbHoll u cyoednou enacmett). A Poccus, — smo cmpana. CTpaHy Ha-
celisieT HapoJ|, KOTOpBIN KHUBET B ee rpaHunax. OH KUBET HE BHYTpPH
OpraHOB IOCYJJapCTBEHHOM BIAaCTH, a HA TEPPUTOPUH CTPAHBI.

CMernieHne 3TUX HaMMEHOBAaHUM He Tak 0e300MAHO, KaK 3TO MO-
JKET TOKa3aTbCsl Ha MEepBbIM B3MsLA. Benp TepsieTcst u, o CyTu, 3TUM
samupaemcs tiaaBHas Hopma Konctutyuuu P® ropopsmas Ham o
TOM, YTO UCHOUYHUKOM 20CYOAPCMEEHHOU 8lacmu Aejsaemcs Hapoo. B
yactu 1-2 crareu 3 Koncrutyumn P® ckazano: «1. Hocurenem cyse-
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pEHUTETAa U SMHCTBEHHBIM HCTOYHUKOM Biactu B Poccuiickoit depe-
palu SBIISETCS €€ MHOTOHAIIMOHAIBLHBIA HAPO/.

2. HapoJ ocylecTBIISIET CBOKO BJIACTh HEIOCPEICTBEHHO, a TAKKE
yepe3 OpraHbl TOCYJapCTBEHHOHN BIIACTH M OPTraHbl MECTHOTO CaMo-
YIIPaBICHUS.

Poccust — cTpana, B koTOopo# xuBeT Hapon. M, Hapo oCyliecTB-
JISIET BJIACTh, Yepe3 rOoCyAapCcTBO, KOTOPOE CaM K& BhIOMpaeT JMbo
4yepe3 OpraHbl MECTHOTO CaMOYIPABIICHUS, KOTOPBIE HE SBIISIOTCS Op-
raHaMu TOCyJapCTBa, a HEMOCPEACTBEHHO BXOJAT B CTPYKTYPY caMo-
ro rpaXJIaHCcKoro odmiecTa. TpeTuil BapuaHT OCYyIIIECTBICHNE BIACTH
HapOOM, — 3TO €T0 HETIOCPEJCTBEHHAS BIIACTh, KOTOPYIO OH pean3y-
€T, MHHYS TOCYJapCTBO M OpraHbl caMOymlpaBieHus. Takoil crmocod
OCYIIECTBJICHUS BJacTh, — pedepeHayM u cBOOOAHbBIC BEIOOPHI (4aCTh
3 cratbu 3 Konctutyuuu PO).

[To Koucruryuuu PO, naumenosanue «Poccuiickas @enepauus» u
«Poccusi», ToKIeCTBeHHBI. BBIXOHUT, YTO «roCyaapcTBO» M «OOIIECT-
BO», — 3TO SKOOBI OZIHO, U TOXe. Jlydrero momgapka, sk Kakoi- To, He
Jy4Ilel YacTH, YAHOBHMYECTBA HE NpUyMaTh. Beap Tornma moyyaercs,
YTO MyOJMYHass COOCTBEHHOCTb, KOTOpasl B JCUCTBUTEIILHOCTH, IIPUHA-
JISKUT CTPaHe, 0 TaKOM TEPMHUHOJIOTUN OKa3bIBAETCSI COOCTBEHHOCTHIO
YHMHOBHHKOB.

[IpuMepoB MHOT0, KOTJla HET YETKHX Pa3jiMudil MEXay IyOJud-
HOW COOCTBEHHOCTBIO, KOTOpasi MPUHAIIEKHUT CTPAHE W HEIIETHTHM-
HBIMH TIOHSITHSMH COOCTBEHHOCTH, YTO W CO3J]aeT OCHOBY ISl 3JI0-
ynorpebiennii. CkaxeM, €CTh TaKOW TEPMHUH «30JI0TOBATIOTHBIC Pe-
3epBbl Poccmiickoit Deneparum». [lpaBunbHee ObuTo OBl CKa3aTh B
3aKOHAX HMHaye: «30JI0TOBAMIOTHBIE pe3epBbl Poccumy». Ilotomy, uto
OHH Ha CaMOM JIeJie SIBJISSFOTCS. COOCTBEHHOCTBIO CTpaHbl, — Poccuuy, a
He Poccuiickoit deneparun (anmapata YNHOBHHUKOB).

B menom 3To Kacaercst 00Ol TOCYIApCTBEHHON COOCTBEHHOCTH.
Tocyoapcmeennaa cobcmeeHHOCMb, — 3MO COOCMBEHHOCb CPAHbLL 8
yenom, mo ecmv Poccuu, a He eocydapcmeenHo2o annapama (YUHOBHU-
k08). CoOmeemcmeeno, MoXHCHO OblI10 Obl 8000WEe OMKAAMBCS OM
MEPMUHA «20CYOAPCMBEHHASL COOCMBEHHOCMbY 3AMEHUE €20 HA OpY2oll
MEePMUH, — «COOCMBEHHOCMb cmpaHbly. B 0anHom cnyuae, — «cobocm-
eeHHocmb Poccuuy.
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IIpuMepoB HEmpaBWJILHOIO 3aKPEIUICHUS paccMaTpUBACMbIX
37eCh MOHATHH, — MHOIr0. CKakeM, B 0AaHKOBCKOM 3aKOHOJATEILCTBE
3aKpEeTUISIOTCS HeNpaBWiibHOE MOHsATHE: «OaHkM Poccuiickonr dene-
parm». B To Bpems Kak 1Mo 3aKOHY, — POCCHIICKHE OaHKH SBISIOTCS
X03sHUCTBEHHBIMU oOmecTBamu. CTano OBITh, OHU HE TIPUHAJIC)KAT HA
npaBax COOCTBEHHOCTH POCCHICKOMY TOCYJapCTBEHHOMY arlmapary.
[IpaBusibHee ObLTO OBl MCTONB30BaHHE HaMMeHOBaHWE «OaHkH Poc-
cun». W naxxe bank pa3zButus — BHEIIDKOHOMOAHK, KOTOPBIN SBIISICT-
Csl TOCYJIapCTBEHHOM KOoprHopanuei, TeM HE MEHee, He MPUHAJICKUT
rOCy/apCTBEHHOMY armapaTry Ha mpaBaX COOCTBEHHOCTH, WHAYE II0-
Jy4aynoch Obl, 9TO TOCYJapCTBEHHBIN armapar (ero ¢hopMa rocymaapct-
BEHHOTO yCTpoiicTBa — Poccuiickas denmeparus) B JINIE BCEX YHHOB-
HMKOB SIBJISUICSI ObI COOCTBEHHHMKOM 3TOI'0 OaHKa.

W Bo3pMeEM zpyroil npumep. B 3aKkoHAX UCHOJB3YETCS] TEPMUH:
«llenTpanbhsbiii 0ank Poccuiickoit deneparuu (bank Poccun)». [pa-
BUJIBHO OBUIO ObI YIOTPEOUTH TOJHOE HauMeHOBaHue, — «lleHTpab-
HbIi 0aHK Poccumy, a cokpainieHHoe HanMeHoBaHue, — «bank Poccumy.

Bo-BTOpBIX, ceromHs HAOMOAAETCS JBE TEHICHIIMM B Pa3BUTHU
COBPEMEHHBIX TOCYJapCTB, KOTOPbIE, KaK MHE JyMaeTcCsl, CBSI3aHBI C
TEM COCTOSTHHEM, B KOTOPOM HAaXOIUTHLCS TPaKIaHCKOe OOIecTBO. B
2PAdCOAHCKOM 0bWecmee, KaKk MHe KAadcemcs, ce200Hs, dmu 06e oc-
HOBHbLE MEHOeHYUU NPOSABIIOMCH, 8 8Ude. C80O00HO20 PA3GUMIUSL IKO-
HOMUKU U PLIHKA C OOHOU CIOPOHDL, U PACUUPSAIOUIe20Cs U YCUTUBAIO-
wje2ocs GNUAHUS, MAK HA3bIBAEMO20 20CYOAPCMBEEHHO020 Kanumanusmd,
— ¢ Opy2oil CMopoHbL.

C 0o1HOH CTOPOHBI, — 3TO TEHACHLMS NOTYUHEHUS TOCYIapCTB UH-
TepecaM Tpa)kIaHCKOTO OOIIECTBa, a C JAPYTOW CTOPOHBI, — TEHICHITHS
MIPEBpPAICHHUS TOCYIAapPCTB B HEKOTOPOE IOJ00ME KPYIHEHIIUX KOM-
MEpPYECKHX ¥ (PMHAHCOBBIX CTPYKTYP, MCHOJB3YIOIIMX 3MHUCCUOHHBIC
LIEHTPBI U PETYJIATOPHI ACHEKHBIX CUCTEM, KaK HEUYTO MOX0XKee Ha IJIo-
OabHBINA OM3HEC.

JleHe)xHBbIe CHCTEMBbI COBPEMEHHOTO KalUTaIn3Ma yCTPOSHBI HHA-
4ye, 4eM 3TO OBIJI0O BO BpeMeHa, KOTJIa TOCYyIapCTBO WIPajio pPOIb
«HOYHOTO CTOPOYXKa», HE BMEIIMBAJIOCH B DKOHOMHKY W HE Iepepac-
npeaensio ¢puHaHCh. Kypchl BATIOT Teeph BO MHOTOM OIPEIEIISIOT-
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Csl HE CTOJIbKO (PYyHIaMEHTaJbHBIMH (DaKTOpamMH MPOHM3BOJCTBA TOBA-
POB U YCIYT, CKOJIBKO LEISIMA U MOHETApPHOH MOJIMTHKON LIEHTPaIb-
HBIX GaHKOB.' VIMEHHO 5Ta TPO6IEMa KACACTCs KAXIOTO, MOCKOIbKY
OHa 3aTparuBacT JUYHbIC (DUHAHCHI JIIOJCH U MOJI0KEHUE X JOMOXO-
3SICTB, KOTOpPbIE KaK pa3 U 00pa3yloT OCHOBHBIE COCTABIISIONINE Ipa-
JKJIaHCKOTro oOIiecTBa. U, 4To nHTEpecHo, Kak pa3 MEHbIIE BCEro MM
Takoe BIMSHHUE 3aMeTHO. [loToMy, 4TO y rpomaaHOro OOJBIIMHCTBA
W3 HUX, KaK ObLIO MOKa3aHO BBIIIE, HET MIOHMMaHUs 3HAYCHUS TPaK-
JaHCKOro oOmiecTBa, M, TOr0, KaK OHO Ha CaMOM JieJie YCTpOeHO. Y
MHOTHX HET JIa)K€ CMYTHBIX IPEACTaBICHUH O MOHATHH IPAXXJAHCKOTO
o0miecTBa, HE TOBOPS YK O MOHUMAHUU KAaKUX-TO TEHJCHLUH B HEM,
KOTOpbIE UMEIOT K HUM KaKoe-T0, (PaKTUUECKH, IPSIMOE OTHOLIECHHUE.

B aToM cmbIciie, BaXKHO HMCCIIEOBAaTh M 3aT€M MOITyJIIPU3UPOBATH
CTPYKTYPY TPaXKJaHCKOTO OOIIECTBa, €ro MHCTUTYIMOHAIBHBIC WHCTH-
TyThl. K uniciy Hanbonee BaXHBIX U3 HHUX, HA MO B3I, OTHOCSTCS
T€ MHCTUTYTHI IPaKAaHCKOro oduecTBa, KoTopeiM Koncturyuust PO u
(benepabHbIA 3aKOH AEJIErMpPOBAM HEKOTOPBIE BJIACTHBIE ITOJHOMO-
YMsl, B YACTHOCTH, — IIPaBO M3/1aBaTh HOPMaTHBHBIE akThl. [Ipexxae Bce-
0, 110 UX 3HAYMMOCTH, HY’KHO Ha3BaTh JIBAa TAKMX MHCTUTYTa. JTO Me-
CTHOE CaMOYIIPaBJIEHHE, KOTOPOE HE BXOAUT B CUCTEMY OPIaHOB IOCy-
JAapCTBEHHOM BracTH. W, KOHEUHO XKe, IEHTPaTbHBIA OaHK.

Opranbsl MECTHOTO CaMOYTIPaBJICHHUS HE BXOJAT B CHCTEMY Opra-
HOB rocyaapctBeHHoi Biactu. CormacHo cratbe 130 Konctutynuum
P®, mectHoe camoynpasienue B Poccuiickoit denepanun odecreyn-
BAa€T CaMOCTOSITEJIbHOE PELICHHE HACEJIEHHEM BOIIPOCOB MECTHOI'O
3HA4YCHUS, BIAJICHUE, I0JIb30BAaHUE U PACIIOPSDKEHUE MYHHLUMAIBHON
coOcTBeHHOCTRI0. OHO OCYHIECTBISIETCS TpaKAaHaMU TyTeM pede-
peHayMa, BBIOOPOB, ApYrux (opM MmpsSiMOTO BOJICU3BSBICHUS, Yepe3
BBIOOPHBIE U APYTHE OPraHbl MECTHOT'O CAMOYIIPABJICHUSI.

Koncrtutyuust PO (crateu 131-132) npeaycmarpuBaeT, 4To Me-
CTHOE CaMOYTIPaBJIEHHE OCYIIECTBISETCS B FOPOJCKUX, CEIBCKHUX T10-
CEJICHUSIX U Ha IPYTHUX TEPPUTOPUAX C YUETOM UCTOPUUYECKUX M MHBIX
MECTHBIX Tpaguuuid. CTpyKTypa OpraHoB MECTHOI'O CaMOYIPaBICHUs

' Bpamro A. I'. TIpaBoBoe perymmposanue Barka Poccuu // http://bratko.ru; O xe.
Jlenexnas cuctema u 3akoH // http://bratko.ru
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OTIpe/IeIIsIeTCSl HACEICHUEM CaMOCTOATeNbHO. OHHM CaMOCTOSTEIBHO
YIPABJISIOT MYHHUIUNATBHOW COOCTBEHHOCTBIO, (DOPMHUPYIOT, YTBEp-
JKJIAIOT U HCTHOJHSIOT MECTHBIH OFOJUKET, yCTAaHABIUBAIOT MECTHBIC
HAJIOTH U cOOPBI, OCYIIECTBISIOT OXPaHy OOIIECTBEHHOTO TOPSJIKA, a
TAK)KE PEIIA0T WHBbIC BOMPOCHI MECTHOIO 3Ha4yeHWs. [J1aBHOE, Kak
ckazaHo B Koncrurymmuu PO — opeanvt mecmnozo camoynpaenenus
MO2ym HAOensmbCsi 3aKOHOM OMOENbHbIMU 20CYOapCMEEHHLIMU NOJI-
HOMOYUSIMYU C TIEpelayeii HEOOXOUMBIX i UX OCYIIECTBICHUS Ma-
TEpPHUATLHBIX ¥ (UHAHCOBBIX CPEJCTB. Peanmzanus nepenaHHbIX MOJ-
HOMOUYHMI MOJKOHTPOJbHA TOCYJApCTBY. 371eCh HAJO MMETh B BHY,
4yTO HaceneHue Poccuu, Bce ellle HE BOCIPHHUMAET MECTHOE CaMo-
yIpaBJIeHHEe UMCHHO KaK HErocyJIapCTBEHHOE yIpaBJICHHE, 3a4aCTYIO
accolUUMpysl €ro ¢ OpraHamMu rocyJapCcTBEHHOW BiacTh. Mexy Tem
pa3BUTHE MECTHON MHMIIMATHUBBI MPEJIoyiaraeT 0ojiee akTUBHOE y4a-
CTHE IPaXKJaH B PEIICHUH BOITPOCOB MECTHOTO XapaKTepa.

He meHee 3HaYMM ¥ LEHTPaAIbHBINA 0aHK B CUCTEME I'PaXKJIaHCKOTO
obiectBa. [Jenmpanvhbiii 6aHK, KAK SIMUCCUOHHBLE OAHK, UCMOPUYECKU
BO3HUKWULL 8 Pe3YbIMame MUPOBOU 260M0YUU OCHENHCHOU CUCMEMbl, —
OMO UHCIUMYM 2PadcOanckoeo obujecmea. Ilomomy, umo Oenveu 6
onpeoeseHHoll Mepe SGISIOMCsL IKSUSAICHMOM CHOUMOCHU MOBAPO8 U
yenye. A mogapel u yciyau co30aiomest i00bMu, d He 20CY0apCmeEeH-
HuIM annapamom. Mcemounux Oenee, — obujecmago, Hapoo, a He 20Cy-
oapcmeo. Kax smuccuonnulii 6ank o ocywyecmensem 8anomHoe pezy-
auposanue, OAHKOBCKOe pe2yiuposanue u OAHKOBCKULL HAO30p.

Leumpanvuoiii 6anx Poccuiickou @edepayuu (Banx Poccuu) ne
ABNAEMCS 20CYOAPCMEEHHBIM OP2AHOM, d €20 CAycawue He A6isom-
ca eocenyacawumu. Emy, xax omuccuonnomy 6anxy oenecuposamul
HeKomopule 81acmuble NOTHOMOYUSL, 8 MOM YUCLe, — NOTHOMOYUS U3-
dasamv HOpMamusHvle akmul. TaKoH MOJIXO0J K TOHUMAHHUIO CYIIHO-
CTH LIEHTPAJbHOrO OaHKa ObUT BBIPAOOTaH B Psiic MOUX CTaTEH OIyo-
TUKOBaHHBIX B 90-¢ rofipl, a mo3qHee B MOHOTpadusix Ha 3Ty Temy. U
HAJIO0 CKa3aTh, YTO, K COKAICHUIO, MHOTHE aBTOPBI BCE CIIE TBITAIOTCS
paccMaTpuBaTh MEHTPATbHBIA OaHK BooOIe n bank Poccun B gacTHO-
CTH, — KaK OpraH rocyJapCTBEHHOHW BIIACTH, YTO, HA MOU B3TJIsII, He-
BepHO. Tem Oosiee HElpaBUIIbLHO ObLIO Obl, KaK 3TO MIPOUCXOAUT CEro-
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nHs1, — 1o06upoBath B [lapnamente PO npunstue nonpaBok B dexe-
panbHbIil 3ak0H «O LlentpamsHom Oanke Poccuiickoii ¢enepanyn
(banke Poccun), n Tem cambIM TipeBpamiath LleHTpanpHbIN OaHK B He-
KAH aJMUHUCTPATUBHBIA OpraH, 4yTb JIM HE B OpraH IpPaBOOXpaHU-
TeJIbHBIA. DTO HECBOMCTBEHHO it Oanka. A llenTpanpHbii O6aHK, —
9TO OaHK OAHKOB.

Hacenenue Poccun, Bce ee J1OMOXO0351CTBA, 3aUHTEPECOBAHBI B
TOM, 4TOOBI LIeHTpanbHbIi OaHK MPOBOIMI I€HEKHO-KPEIUTHYIO IMO-
JUTUKY, OPMEHTUPOBAHHYIO0 Ha WHTEPECHI I'Pa)kIaHCKOro OOILEeCTBa,
PYKOBOJCTBYSICb HE CHIOMUHYTHBIMH MHTEPECaMM BJIACTH MO 3aKphl-
THIO Opelieil B OroJKeTe, a UCKIIOYUTEIbHO MaKPOIKOHOMUYECKHUMHU
MTOKAa3aTelIIMA POCCHUCKON YKOHOMHKHU. PyOmb MODKEH YKPETuIaThCs,
a KPEJIMT JIOJKEH OBbITh JOCTYIHBIM U JICHIEBBIM JIJIsl TPAXK/IaH.

He Hano crpemMuThCst Harpy3UTh POCCUIMCKOE rOCY1apCTBO BCEMU
MBICIIUMBIMH Il HETO U HEMBICIUMBIMHI (DYHKLUSIMH ¥ BO BCEM YIIO-
BaTh Ha HETO U MEPEKJIaAbIBaTh BCIO OTBETCTBEHHOCTH 3a MOJIOKEHUE
Jen B o0miecTBe Toke Ha Hero. Hamo uroOwl camo rpakaaHckoe 00-
LIECTBO BO BCEM IPOSBIISIO MHULIMATHBY M TBOPUECTBO JIIOJCH.

MHe aymaeTcsi, 9TO HHTEPECH TPAXKAAHCKOTO 00IIecTBa TPeOYIOT
toro, urobsl llenTpansubrii 6ank Poccuiickoit denmeparuu B majib-
HelmeM OblT MpeoOpa3oBaH TakMM 00pa3oM, 4TOObI OH OBLT MakKcH-
MaJIbHO HE3aBUCHM OT TOCYJapCTBa M CTaJl 3aBHCHMBIM IO OTHOIIIE-
HUIO K MHTEpecaM camoro obuiectsa, HaceneHus Poccu.

Hy»xHo mensats nenu banka Poccun, ¢ Tem, 4ToOBl OH 1O IpUMe-
py EBporeiickoro neHrtpaipHoro OaHka, HOAJAEPKUBAI Kypc Haluo-
HAJILHOW BaJItOTbl. MHE NpeAcTaBIIsIeTCs, YTO €CIM CTaBHTCS 3ajgada
CO3J1aHMsI OJJHOTO M3 MHPOBBIX (DMHAHCOBBIX LIEHTPOB B MoOCKBE, TO
HeoOxoaumo, uToObl bank Poccun moaaepkuBail MOKyMaTeNbHYIO
CIIOCOOHOCTB PyOIIsL.

OcHosHasi menoenyust cospemennvix 2ocyoapcme 6 Eepone, na
MOl 63271510, COCIMOUmM 8 MOM, 4Mo 20CyO0apcmea 6blNOIHAIM COYU-
anvhylo @ynxyuto. Cmsazuaiom me npomueopedus, Komopuvle nopodic-
oaromes seousmom moodei. Cozoarom uHgppacmpykmypy 60 6cex oc-
HOBHBIX 001aCmAX yenogeueckoll xcusHu. Ipuuem coyuanvhvie 20cy-
oapcmea meHvute uem opyaue 20cy0apCcmed CKIOHHbL 6MeuU8amvcs 6
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IKOHOMUKU CEOUX CMPAH, A HAODOPOM, CO30ar0m HEeOOXOOUMYIO UH-
Gpacmpykmypy 0iisk NPOSAGNIEHUSA U Peanu3ayuu COYyUuATbHbIX UHUYUA-
mug. VI 9T0 TIPUHOCUT OTpeJieNIeHHbIe, TTO3UTUBHBIE PE3yJIbTAaThl, HE
TOJIKO B MaTE€pPHAILHOM OOECTIeYeHHH JIFOJIei, HO U B MX KYJIBTYpE.
Takue rocymapcTBa 10CTaTOYHO YCTOWYUBHI BO BCEX OTHOIICHUSX, 110
TOW NPOCTON HNPUYMHE, YTO OHU UMEIO COLIMAIBHYIO OMOPY WJIM OCHO-
By B CaMbIX HIMPOKHUX CJIOSIX HacejeHus. OHU OMMPAIOTCS Ha Tpax-
JaHCKOe OOIECTBO B CBOMX CTpaHaX. BaHKOBCKHE CHUCTEMBI 3THX
cTpaH paboTaloT Ha OOIIECTBO, @ HE MPOTUB Hero. JlocTaToyHO cKa-
3aTh, 4T0 EBpomeicKnii MeHTpalbHBIA OaHK, YK€ Ha TMPOTSHKEHHU
JUTITEIHHOTO TepHoJia, IpUYeM JaKe BO BpeMsi KpH3Hca, MpHiiaraet
MacCy WHTEIUIeKTYaJIbHBIX YCHJIMH B TMPOBEACHHH CBOEH ICHEKHO-
KPEIUTHON TOMUTHKH TakuM 00pa3oM, 4YTOOBI IMOJJIEPKHUBAThH, Kak
TOrO W TpedyeT ero ycraB, — BBICOKHH YPOBEHb OJIATOCOCTOSHHSI €B-
ponEHEB Ha OCHOBE HU3KHUX KPEJUTHBIX CTaBOK. EMy yaaBanoch
JiepKaTh CTaBKy peduHaHCHpOBaHMs B mpenenax 1%, mosTomy He
MYJIPEHO, 9TO OaHKW MOT'YT TaM BbIAaBaTh HEAOPOTHE KPEIAUTHI.

Mue dymaemcs, ymo ce200Hs 8 Mupe ecmb U Opyedst MeHOCHYUSL.
Omo ApKo 8bIpadCcenHblil 20CYOapCMEEeHHbII KANUMAnu3mM 8 HeKOmo-
PBIX CMPAaHax, OOMUHUPOBAHUE KOMOPO2O, U €20 Ype3MepHOCIb Npu-
8005M K OMPUYAMENbHbIM USMEHEHUAM 8 chepe mo2o camoeo YyeHHO-
20 pezynamopd, Kakum A8IAemcs SpaA*COAHCKoe NPaso.

PykoBoncTBYysich HOpMaMu Tpa)IaHCKOTo Mpasa, JIIOAW MOIYT ca-
MOCTOSITETIHHO JJIs ce0s1 yCTaHABIMBATh TPaBHUJIa B CBOUX OTHOIICHHUSX,
3aKII04YMB J0roBop. M BoT 3Ta cBoOOJa 10roBopa Monajaet moja yrposy
COKpAIIeHUs, KOT/Ia B Hee BMEIINBACTCS TOCYIAPCTBO. A MBI BUIUM, YTO
B MHpe ecTb Takas TeHaeHrwms. [lyOnmndHoe mpaBo, B TOH ero gacrty, 3a
KOTOPOH 32 HUM CTOUT TOCY/AApCTBO, BCE OOJIbIIE U OOJbIIIC HAUMHACT
TIOTJIONIATh MPaBo rpaxaaHckoe. HerocyaapcTBeHHast BIacTh rpaxkiaH-
CKOro OOIIIeCTBa, U Ta BJACTh, KOTOpasi, CO CTOPOHBI TOCYAAPCTBA, Jielie-
rMpOBaHa HEKOTOPHIM MHCTUTYTaM IPa’kAaHCKOro oOIiecTBa, — COKpa-
aeTcs TOXKE.

Ecnu rocymapcTBeHHBIN KalMTallM3M pacIIdpsieTcs M0 TeM WU
WHBIM OCHOBaHHMEM, ¥ TIOJ Pa3IMIHBIMA OJarOBUIHBIME TIPEIOTaMu,
BHE TIPEJIENIOB 33JaHHBIX COIMAIBHON HEOOXOANMOCTHIO, TO, B TAKUX
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CUTYyalMsIX, IyOJIMYHOE MPaBO TOXKE HAYMHACT PacIUpsTh chepy cBO-
€ro JIeHCTBUS W JIOMMHUPOBATh B yIIEpO pa3BUTHIO YACTHOT'O IIPaBa.
IIpruem rocy1apCTBEHHBIM KaUTAIU3M CO3JAcT NMPEUMYIIECTBA IS
TeX, KTO HCIIOJIb3YEeT CMELIaHHbIE (DOPMBI rOCYIapCTBEHHOM M 4acT-
HOW COOCTBEHHOCTH. A Ha MOBEPXHOCTH 3TO MPEACTAET KaK pajieHue
00 obmiem Omare. Ha camom e jiene 3a «IyOIMYHBIM TPAaBOM» TaKoO-
ro poja CKpbIBaeTcs wacmuoe npago He o ecex. DopmanbHoe pa-
BEHCTBO BCEX MEpe] 3aKOHOM, MPOBO3IJIALIEHHOE B U3BECTHBIX JEK-
napanuax OypxkyasHbix pesomounii XVIII Beka mocTeneHHo cxuma-
€TCsl, ITOJT HAalIOPOM T'OCYTaPCTBEHHOTO KaluTaaIu3Ma.

CyTb rocy1apcTBEHHOI'0 KallUTAJIM3Ma COCTOUT B MCIIOJIb30BAHUI
roCyJJapCTBEHHOr0 OIo/KeTa IOZ IPEJIOrOM IOMOIIM OOLIECTBY.
JlenwnH ommO0OYHO TIOJIATaAN, YTO TOCYJAPCTBEHHBIA KaUTAIN3M — 3TO
npeBepre IBMKEeHN K KOMMYHHU3MY. OKa3anoch, YTO 3TO MpeJiBe-
pHe K JpyromMy KalnuTaiu3My, — TAaKOMY, KOTOPbIM aKTUBHO UCHIOJIb3Y-
eT JIeHbI'H, COOpaHHbIE C HaJOTOIUIATENbIINKOB, B OM3HECE ompenae-
JICHHBIX COLIMAJBHBIX I'pyMIl. J[Bepu BceMy 3TOMY OTKPBUI MPE3UIEHT
CIIIA Py3BensT Bo BpemeHa Benukoil nqenpeccun. Cunraercs, 4To 3a
cyet sToro ObuT mpeoponeH kpusuc 30-x romoB. Ha camom xe nerne,
BCE IIPOCTO COBMNAJO 10 BpeMeHU. BonbHO min HeBosbHO. OrpoMHbBIE
BOEHHbIE 3aKa3bl BO BpeMsi BTopoii MMpOBOIl BOIHBI, — BOT, YTO BbI-
Beno CIHIA u3 BeTMKOH Iempeccuu. DTO BaXKHO MOHUMATh, TaK Kak
cerojHs mulTatoTcs npuMeHuTs uaen @. Py3penbra Tam, re oHH yke
HE PUMEHHUMBI.

B-TperbHX, B COBPEMEHHOM IPa’KAaHCKOM OOLIECTBE, PHUMEHH-
TEJIBHO K PEryJIMpPOBAaHUIO MOBEACHUS I'pakJaH TOJDKEH MPUMEHITHCS
MIPUHLMIL BCE, YTO HE 3aIPEIIEHO, TO JO3BOJIEHO». A B OTHOIIEHUH I'0-
CyJIapCTBa, M €ro JIOJDKHOCTHBIX JIMI, HYKHO, YTOOBI JICHCTBOBAI MHON
MIPUHIUIL <JI03BOJIEHO TOJBKO TO, YTO MPEAYCMOTPEHO 3aKOHOM.

ITepBblil IpUHLIMI ACHCTBYET B OTHOLLEHUU I'PAXKJaH, a BTOPOH, —
B OTHOILIEHWH OPraHOB rOCyJapcTBa. JTa KOHCTPYKLMS JBYX THIIOB
NPaBOBOI'0 PEryJIMPOBaHUs Obljla HAMH 00OCHOBaHA B JUCCEPTALUH, U
B OJIHOM M3 MOHOTpadwii Mo Teopuu mpasa emie B 1979 ronyl, 3a/10J1r0

' Cm.: Bpamko A.I. 3ampersl B coBerckoM mnpase. CapatoB: M3naTenhcTBo
CaparoBckoro rocynusepcuteta, 1979. C. 88.
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JI0 TOr0, KaK IPUMEPHO O TOM K€, HO MOITYJIIPHO U HECKOJIBKO YIPO-
meHHo, Harrcan M.C.I'opbaueB B 1988 romy, B cBO€i KHUTE O HOBOM
MblIieHnd. B omyOnmmkoBanHoiW wM B 1988 rTomy kHwure,
M.C.T'opbaueB npuBen TOIHKO OJWH MPHHIUI PABOBOTO PETYIUPO-
BaHUsI «BCE, YTO HE 3aIPEUICHO, JI03BOJICHO» 0€3 CBSI3U C JPYTUM, KO-
TOPBIN JTOJDKEH ObLI OBITH aJJPEeCOBaH rOCY/IapPCTBY.

Jns  nelictBuil rocynapcTBa MOAXOAUT MPUHLHMI  «I03BOJICHO
TOJIBKO TO, YTO paspemieHo 3akoHom». Oduaxo M.C ['opbaues ois
cgoell KHU2U 63511 MOAbKO NePeblil NPUHYUN, NO CYMU, He 3aMeyds pas-
audull medcoy obwecmeom u eocyoapemeom. Ilosmomy npunyun
«Bce, YUMo He 3anpeweHo, 00380JeHOY» 8 TUmepamype UHo20d HeKo-
mopwvie agmopvl KpUMuKyom, ceanusas Ha Heeo cobvimus 90-x 20008,
2080psi O MOM, UMO 8 00UeCmMEEHHOM COZHAHUU OH GOCHPUHUMAICS
kax ananoe anapxuu. Craxcy max: npeyseruusaom pojib npasd, Ko-
mopoeo, medcdy npouum, 8 Haware 90-x He OvLIO 8000We, a pa3 He
ovL10 npasa, mo me 6viio u npunyunos npasa (I'K P® Ovin npunam
monvko 8 1995 200y, u mo monbKko 8 ceoell nep8otl yacmi).

B oeticmeumenvrhocmu dice anapxuio nopodicoan He npuHyun «8ce,
YUMo He 3anpeuero, 00360J4€HO», 0 KOMOPOM 3A0YMbIBANUC MOTBKO
00U CKIIOHHbLE K peqhlieKcull, d GNOIHE NOHSIMHOE HCelaHUue 02POMHO-
20 OONLUUHCIBA TH0OE B0CNONB306AMbCSL MOMEHMOM U CIMAmMb COO-
CMBEHHUKAMU, He Q0ACUOASACh, NOKA 20CYOapCmeo cobepemcs ¢ npu-
HAmuem 3axkonos. Kax paz cobcmeennuxamu u CMAaHOBUIUCH He me,
KMo yumai 06 9mom npunyune 8 Knueax, a kmo oeticmeosai. 110amo-
My Oadice ecniu Obl He ObLIO MAKO20 NPUHYUNA 8 KHU2e, MO OH 6Ce PAGHO
ObvLL OBl 8 201108aX HOOCU YCHMPEMIEHHBIX K c80000¢. Dmo Ncuxonocus
mooeii. U ece paccyscoenus M.C. I'opbauesa 30ect Hunpuuem.

C anapxueil y 5mo2o npunyuna Hem Hu4e2o oouje2o, eciu nooxo-
oums K HeMmy npogheccuoHanibHo, U eciu 4emKo 3auxcuposams ce
npaeoguvle 3anpemvl 8 3aKoHe, ymodvl He OblI0 NPasosoll Heonpeoe-
nennocmu. M ecnu, npumensisi OaHHbIl NPUHYUN, HE OMOACOCENAND
00uecmso ¢ 20cy0apCcmseoM.

Tocyoapemso ceésazano npagom u obradaem moabko moil 61a-
Cmbl0, KOMopas 00yCl061eHa HeoOX0OUMOCbIO 0DecneyeHuUs, oxpa-
Hbl eCmecm@eHHbIX Npae wenioseka u npas epadcoanunda. Hyoicho,
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umoobvl menepsb 8 3aKOHAX, 8 OMHOUWEHUU OP2AHO8 20CYOAPCMEEHHO
eracmu Obll NPEOYCMOMPEH NPUHYUN: O00360J€HO MOAbKO MO, 4o
npedycmompeno 3akonomy. Ilomomy, umo 2ocyoapcmeo, 6 omuudue
om uenosexa, Oelcmeyem He 8 CeOUX COOCMEEeHHbIX uHmepecax (He 6
uHmepecax 20CyO0apCcmeeHH020 annapama Kak makogozo), d 6 uxme-
pecax uzdopasuiux e2o aooell.

Bom nouemy 6 ceoeii desmenbHocmu, 20cyoapcmeo, 00AHCHO py-
KOBOOCMBOBAMBCSL NPUHYUNOM. OISl 20CYOAPCMEa U e20 O0p2aHos
«00380J1€HO MOJBKO MO, YMO NPEOYCMOMPEHO 3aKOHOMY. B mo epems
KaK epadjcoaune ceoe nogedeHue enpage OCyWecmensms HAd OCHO8E
RpUHYUNA: D03601EHO MO, YMO He 3aNPeUJeHO 3AKOHOMY .

Ota unues, 000CHOBaHHAs MHOIO ete B 1979 romay, oTyacTu Hamnia
CBOC OTPaKCHHE, B JICHCTBYIOIIEM IPa)JaHCKOM 3aKOHOJATE/IbCTBE
HauuHasg ¢ 1995 roga. Ho ne nonrnocmuio, a nuiip B TOM 4acTu, KOTO-
past KacaeTcsl TpaXK/IaH.

B navarne 90-x ro0B, 3Ta uess 000CHOBBIBAIMCH MHOKO TaK)KE U B
paMKax Moeil TEOpHH IPAaBOOXPAHUTEIBHOH cHcTeMbl’. CyTbh e B
TOM, YTO TIPAaBOOXPAHUTENLHASI CHCTEMa COCTOMUT U3 JIBYX TIOJCHUCTEM,
— TOJICUCTEMbI MTPABOOXPAHUTEIILHBIX HOPM H TIOJICHCTEMBI ITPABOOX-
paHUTEIHHBIX OPTaHOB, MPABOOXPAHHUTEIBHBIX opraHm3anuid. [IpaBo-
OXpaHHUTEIbHBIE HOPMBI, — TICPBUYHAS TIOJICUCTEMA, a TIPABOOXPAHU-
TEJbHBIC OpPTraHbl U OpPraHM3AIMU, — BTOPUYHAs. DTO O3HAYACT, YTO
MPaBOOXPAHUTENILHBIE OPTaHbl CBS3aHbI MPABOM U BO BCEM MPOU3BO/I-
HBI OT HEro, a He Hao0opoT. [IpaBooXpaHUTENbHBIC OPraHbl H MPABO-
OXpaHUTEIbHBIE OpraHW3alMi (HETOCYIapCTBEHHBIE CTPYKTYPHI)
JIOJIKHBI OCYIIECTRIISITh CBOM (DYHKIIMH, PYKOBOJICTBYSICh TIPUHITUIIOM:
«JI03BOJICHO JJIs MPAaBOOXPAHUTEIILHBIX OPraHOB M IPaBOOXPAHUTEIIb-
HBIX OPTaHU3aIHHA TOJIBKO TO, YTO JIJISl HUX MPEAYCMOTPEHO 3aKOHOM.

I'maBHOE, — B MPaBOBOI CUCTEME HE JIOHDKHO OBITh HEOMPECIICH-
HocTU. Bee ee 3amperbl JOJDKHBI OBITH YETKO OYEPUYCHBI 3aKOHAMH,
00yCIOBJICHBI HCKITFOUYUTENLHO CONMAILHON HEOOXOIMMOCTBIO, & Tpa-
BOOXPAHUTENIbHBbIE (YHKIIMH TOCYJAAPCTBEHHBIX OPraHOB JOJIKHBI
OBITh TIOJJTYMHEHBI HHTEPECAM TPAKIAHCKOTO 00IIECTBA.

' Tam xe.
Cwm.: bpamrxo A. I TlpaBooxpaHuWTenbHass cHCTeMa (BOIPOCHI Teopuu). M.:
Opumiaeckas muteparypa, 1991. C. 98, 206.
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Hoowimooicusas 6ce ckazannoe, coeiaem 6bl800: MONLKO 6 PAdiC-
OAHCKOM 00Wecmeae Yeno8ex Modcem nposieisims UHUYUAMUBY, MEOp-
yecmeo u CMaHoBUMCsl C80000HBIM 6Mecme cO C80O00HbBIM 00Wecm-
oM. B amom cocmoum 3HaueHue u yYyeHHoCcms epaicoancKozo oouje-
cmea. Jluww 6 Hem modicem Ovbimb CO30aHA 8¢S HeOOX0OUMAas uHppa-
cmpykmypa 0711 c60000H020 PA36UMUsL YeN08e4eCKOll TUYHOCHIL.
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cKas jqureparypa, 1991.
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OcBoenne Hacaepnss M. M. CnepaHcKoro B Teopuu
IOPUAMYECKOM HAyKH ¥ 3aKOHOTBOPYECTBE COBPEMeH-
Ho# Poccnu (Criepanckwuit ceropss)

CrnepaHcKuii; 3aKOHOTBOPYECTBO; IOPHAMIECKAsI HAYKA; HACACAHE

H. A. bauunro

doxmop topuduueckux Hayx, npodeccop, 3acayxennviii opucm Poccuiickoii Dedepayuu,
3asedyrowas cexmopom unopmayuonnozo npasa Hnucmumyma zocydapcmea u npasa
Poccuiickoii akademuu nayx

B xanyn 1799 roga H. M. KapaM3un B nucbMe K CBOEMY YTy
JmutpueBy BbICKa3aj LIyTJIUBOE MPOPOYECTBO, SKOOBI OCHOBAHHOE
Ha npezacka3zanun Hoctpagamyca. OT1o npopouectBo Kapamsuna 3a-
BEepIIAJIOCh  CTpOoKOoW: «YToO® Bce BOCIETh, POIUTCS BHOBb
map'...» Y 910 cbbuI0CH — B TOM roay poamcs A. C. ITymkns. Hukro
HE MOT IPEAnoiaokuTh, 4To B Poccun yxe B 1872 r. poauics eie
onuH reauil. CblH CBAILIEHHUKA U3 cena YepkyTnHo, Bmamgumupckoit
ryoepHun — Oynymui ['ocyaapCTBEHHBIH CEKpeTapb, TEOPETHK M
IPAaKTUK TOCYJApCTBEHHOIO YIPABJICHUS, KOOU(PUKATOP 3aKOHOB,
MIPOBO3BECTHUK KOHCTUTYLUMOHHOW MoHapxuu Poccuiickoil umnepuu
— Muxann MuxainoBuu Cnepanckuid. 1 910 ObLT TpeTHil reHuil py-
oexxa XVIII-XIX BexoB. Yxke aktuHO AeiicrBoBan H. M. Kapam3un
— ucropuorpad n «Koaymb» uctopun Poccun. TBopUuecTBO U KU3HB
ATUX TpPEX COBPEMEHHHMKOB IepBod Tpetu XIX Beka — MOABUT B
CTPEMJICHHH TOHATh M JIOHECTH 1O OOIIeCTBa OOBEKTUBHO 0OOCHO-
BaHHBIE ITyTH TIOMCKAa HOBOTO 00nuKka OTedecTsa.

Cnepancknii — pedgopmarop. Co3zgarenb TeOpHH TOCyAapcT-
BEHHOTO YIIPABJICHHSA

[Tousate 3naunMocts M. M. Cnepanckoro st Poccun mo3BosieT
¢dopmyna, KOTopast JISKUT B OCHOBE €r0 CHCTEMHOTO PELICHHUs Mpo-

! [Tunpap — rpeueckuii nosT-nupuk, I B. 10 H. 3.
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0JieM yCTpOHCTBA U JCHCTBUM rocy1apCTBEHHOM BiacTu. « Cusibl 2ocy-
oapcmea cyms: 1) cunvl uszuueckue uiu IuuHble KANCOO2O HICHA,
20CY0apcmeo cocmagnanweo: 2) cuibl NPOMbIUICHHOCIU UTU HA-
POOHO20 mpyda; 3) Cuiibl HAPOOHO2O YBANCEHUS UNU YeCmU — OPY2Ux
cul 00OPA3UMb HE MOJICHO .

H ewe: «... 3aK0HblI 6€3 HPABOE HE MO2YIM UMEMb NOJTHO20 OelCH-
U ... UDO 3AKOHBL OONHCHBI NOKPOBUMENLCBOBAMb 80000V, A He
YR0GNAMb €€ nOOO3peHUAMUY .

OTH [1Ba Te3nca OTKPBIBAIOT MYTh K OLEHKE TOr0, YTO OBLIO cre-
JIaHO B 310Xy AJsiekcanapa 1 Ha ocHoBe poekToB CIepaHCKOro U YTo
He OblI0 IpuHATO. PaBHBIM 00pa3oM udepe3 3TH MPHU3MbI BO3MOXKHO
IIOJIOWTH K OLEHKE AECHCTBEHHOCTH MHCTUTYTOB IOCYAApCTBa M IpaBa
U B HAIIIU JIHU.

CerojiHs OTMEYAIOTCS JaThl 3aBEPIICHUS KOJIU(PUKAIIMOHHBIX pa-
00T 1O/ ero PyKOBOACTBOM. M 3TO TIOMCTHHE MMI'aHTCKUA TPyl IO BO-
IomeHuto uaen u camoro M. M. CrniepaHCKOTO M €ro COBpeMEHHHKa
H. M. Kapam3una — mpuBecTd B MOPSAOK BEKaMU HAKOIUICHHBIM Mac-
CHB 3aKOHOJIATENIbCTBA U cAeiaTh ero padoraroumm. Konrakrsr Mcro-
puorpada u CriepaHcKoTo MPOCIISKUBAIOTCS B OOIIUX YepTax, HO OJTHO
SICHO, YTO OHHU OBUIN B Kypce JEHCTBUHN OPYT Ipyra, XOTs HE u30eraiu u
KPUTHKY B3auMHOU. OHAaKO 00a OBLTH YCTPEMJICHBI, K BEIPa0OTKE Tia-
pamurMbl KOHCTUTYIIMOHHOW MOHAPXHH, K CITy:KeHHI0 OT4n3He.

OHM UM Pa3HBIMU MYTSMH, HO KOHEYHOW TOYKOW, BBIBOJOM HX
JesITeIbHOCTH Oblla MJess KOHCTUTYHHMOHHO OIpaHHMYEHHOM MOHap-
xun. Cnepanckui, o cioBam KapaMm3uHa, HaXOQWICS Ha ébicome @e-
JIUKO20 20CYy0apcmeenHnozo venogexka. V1 npu 3ToM, OLEHMBas CO-
CTOSIHUE CPeJbl MOJUIMHHON MOJIMTUYECKON CUTYaLMH B 3M0XY AJIEK-
caHjpa, OH MOT cka3aTh «uctopus CriepaHcKoro ecTh JJIs Hac TaifHa,
nyOiMka HUYEero He 3HaeT». JTa (pa3a Kacamach Kak Obl JTHMYHON
cyap0bl Muxanna MuxaidjoBu4a B MOJMTHYECKOM MPOLECCE TOCY-
JApCTBEHHOW JKM3HU. B31eT W roHeHws, OTNIyueHHE OT CTOJMYHON

' Cnepancruii M. M. O xopeHHBIX 3aKoHAX rocymapctsa. O6 oGpase IpaBICHUS.
M.;JL.: Ilpoexts u 3ammcku. AH CCCP, 1961. C. 29.
% Cnepanckuii M. O cune obmero muctus. Tam xe. C. 81.
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JKU3HU U YYacTHs B YIPABJICHUH, IPU COONIOJICHUH, OJHAKO, CTaTyca
TaHOTO COBETHHMKA W Ha3HAYEHUU TeHepa-rydoepHaTropom Cubupu.

B omnom u3 mcem Anekcannpy | Criepanckuii mucai: «eciu 0o-
Hocumenu pasymerom noo uUMeHem npasumenbCmead, me 3j1eMeHmsl, U3
KOUX OHO cllaeaemcs, m.e. pazHvle YCMAHOGIEHUS, MO Npagoa s He
CKPbIBAICA U 8 NOCIeOHee BPeMs C 20Pechblo MHOSUM NOBMOPSLI, 4IMo
OHU COCMOSL U3 CMAPBLIX U HOBLIX, 8eCbMd Xyovl U HecoobpasHvl. Ho
cue MHeHue ObLI0 MHeHuUe 8cex ooell O1azoOMbICIAWUX U, CMeI0 CKa-
3amb, u MHenue Bawezo Benuuecmea, ckpvisamy dace ce2o s He umel
HUKAKOTI HYHCObLY' .

Ha npumepe CriepaHCcKOro MOYKHO €11ie pa3 YBHIIETb TOT KOJIOCCaTb-
HBIH pa3pbiB MEXKAY BHICHUEM IMTPOOIEMBI, €¢ HayYHBIM U OXKHIAEMBIM
OOIIECTBOM PEIICHUsI M PETbHBIM 00JIAYeHUEM CHUCTEMBbI YIIPABJICHHS B
WHCTUTYIIMU U MHCTUTYTHI IPABOBBIE U FOCYaPCTBEHHBIE.

He ocTanaBiMBasch Ha €ro KOHKPETHBIX MPOEKTaX U pe3ysbTaTax B
00JIaCTH TIepeyCTPOICTBA MOTUTHYECKON CHCTEMBI, 3aTparuBarouieid u
BBICIIYIO CTYIEHb BJIACTH, POOJIEMBI YCTPOICTBA U AesiTeabHOCTH [ 0-
cynapctBeHHOro CoBeTa, MUHHCTEPCTB, CEHATa, JIUIIb MO TYePKHEM €ro
KOHUEenmyanvHolii N00X00 K peuienuio ymux npooiem. B ocHOBe ero
— CHCTEMHOE BHJICHWE CTPYKTYPbI BIACTH, MIPECTaBUTEIILCTBA HHTEPE-
COB BCEro OOIeCcTBa; OXBAT CTPAHHBI B €¢ eauHCTBEe OT YepHoro no be-
JIOTO MOpSI, OT 3alaJIHBIX €€ IpaHHuIl JI0 J{aibHero BOCTOKa; MOHUMaHNe
pasHooOpa3us U caMOOBITHOCTH Pa3HBIX HAPOJOB, IUIEMEH M KoHec-
CHi{; yIIOBaHHE Ha YKPEIUIEHUE [TPABOCIIABUS U €INHCTBO BEPHI.

HestensHocTh CrniepaHckoro B kadecTBe ['0Cy1apCTBEHHOTO CEK-
peTapsi 1 He3aMEHUMOT0 TIOMOIIHUKA UMITEpaTopa BO BpeMsi, KOTOPOe
OBIJIO 03HAYEHO CJIOBAMH T03TA: «THEH AJEKCAHAPOBBIX MPEKPACHOE
HAYajio», MO3BOJIMIN U COBPEMEHHHKAM €r0 U HEMHOTHM €ro Iocie-
JIOBATEIISIM CITyCTS CTO JIET, B Hadaje XX BEKa, a TAKKe UCCIIe/l0BaTe-
M koHla XX u Hadana XXI Beka OLIEHUTh €ro BIHUSHUE HA DIOXY
Anekcanzapa | u ero Bkiag B pa3BUTHE U YNOPSJIOUEHUE 3aKOHOAA-
TEJBhCTBA B MepHO apcTBoBanmst Hukomnas [.

! U3Gpanmsie mucsma. Crieparckuii — PykoBoacTBo K mo3Hanmio 3akouos. CI16. C. 571.
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O CriepaHCcKOM BCIIOMHWIIM B Havasie XX CTOJIETHS, B CBSI3U C 00-
CYXJeHHeM TpoOJeM KOHCTHTYIIMOHHOTO Topsjaka. OHM Kacanuch B
OCHOBHOM ITJIAHOB TOCYJIAPCTBEHHOTO MPE0O0Pa30BaHUs B TIEPBOM Jie-
CATHIIETHH AJeKCaHAPOBCKOW »smoxu. Hambomnee mimomoTBOPHBEIMEI
OpuTn TyOnukammu A. H. ®dareepa'. Ha 3HaunMoCTSH TpynoB CrepaH-
CKOTO /Ul COBPEMEHHOTO T'OCYJapCTBEHHOIO W IPABOBOIO CTPOHU-
TEJbCTBA BHOBb CTaK oOpailaTh BHUMaHUE B MEPHOJ] CIOMa COBET-
CKOH CHUCTEMBI U IMOUCKA HOBBIX MOJIXOJIOB K PEIICHHUIO MPo0IeM Tpa-
BOBOTO TOCYaPCTBA M YCTPOHCTBA FOCY IapCTBEHHOM BIACTH .

B nocnennee Bpemst o CriepaHckoM TIHIITYT He Maio. buorpadus u
TBOpuecknid myTh CriepaHckoro m3y4arorcsi aktuBHO. B ceprm JK3J1
BBIIIUIO HECKOJIBKO M3faHui. DyHIaMEHTAILHO HCCIeNyeTCs Haclleane
Criepatckoro mpodeccopom B. A. TOMCHHOBBIM'. HNHurepecHbIM Hayu-
HBIM HCCJICJIOBAHUEM HA OCHOBE apXHMBHBIX UCTOYHHUKOB SIBIISICTCS pabo-
Ta C. Y. Criepanckoro (ogHodaminbia Muxania Muxaiinosmda)' .

OtmeTnM fABa acnekrta u3ydeHust Hacyiequs CriepaHCKOro Kak
YCTPOUTENS CHCTEMBI TOCYIapCTBEHHON BiacTh. OJIMH U3 HUX Kacaet-
Csl ICTOPUYECKON OIEHKH €r0 YCUIIMH HOGIUAMb HA 380JHOYUID CUC-
memvl ynpasieHus ¢ oopedopmennviil nepuod paszsumus Poccuu, B
YCIIOBUSX HEMPOCTHIX MEPUIIETHI €BPONEHCKON KU3HU HAIOJIEOHOB-
CKOI'0 BpeMeHHU. DTO u3HeHHbIH myTh CriepaHcKoro B ero Bpems. U B
aToM cMbiciie CriepaHCKui — apXumeKkmop ycmpoiicmea 20cyoapcm-
6ennoll enacmu nepuoja npasieHus Anekcanzapa I, apxurekrop ro-
CYJIapCTBEHHOU aIMUHHCTPAIIHY.

! ®amees A. H. Crepanckuii (1809—1909) Bruorpaduueckuit ouepk. Xapskos, 1910. On
gice. M. M. Criepanckuii. BimsiHue cpesibl Ha COCTaBUTEIISI 3aKOHOB B IEPBBIN ITEPHO]T
ero xmHU. M., 1915; Crepanckuii — renepan-ryoepHarop Cubupu. T. 1-2. Ilpara,
1942.

? Bauuno M. JI. Muxamn CriepaHckuii 1 HayKa yrpaBJieHus B Poccun // Pycckuii apxuB.
1992. Ne 1. C. 81-139.

 Tomcunos B. A. Ceruno pycckoii Gropokparuu. Mcropudeckuii moprper M. M.
Cnepanckoro. M., 1991, 1997; NntepecHo mpencTaBIeHHBINH OHOrpaduyeckuii o4epk
M. M. CrepaHCKOro B H3IaHMM TOA ero e penakimeil / Cnepanckuii M. M.
IOpunnueckue npowmssenenust / B cep. «Pycckoe IOpummueckoe Hacnemue». M.:
3epuasio; cucrema «[apan», 2008.

* Cnepancxuii C. M. Yaerne M. M. CIiepaHCKOro o mpase 1 rocyaapetse. M., 2004.
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Ho, BTOpoO#i acnekT Kacaercsi TOro, KaKk OH MOAXOAMJ K BBICTpaH-
BaHUIO U OOOCHOBAHHMIO apXUTEKTYphI BIACTH. JTOT ACIEKT OICHKH
TBOpuecTBa Muxaniaa MuxaijioBu4ya pacKpbIBaeT €ro Kak meopemu-
Ka 20¢cy0apcmeeHo20 ynpasienusa na 0oazue epemena. Baxueniiei
YaCThIO 3TOM TEOPHH SBISETCS 0O00CHOBAHUE 8EPMUKANU 20CYOaAPCN-
BEHHOI 81ACMU. C8EPXY OOHU3Y COYUATbHO20 npocmparncmea Omeue-
cmea u npeodcmasumenbCcmed 8oaU Hapood Om 80J0CU 00 20CYOapsl.
H 3mo camocmoamenvuslii acnekm e2o mananmd, €20 nNOO8U2A 8
HayKe 0 zocyoapcmee u npaege.

Henvszsa cxazamv, umo 6 coepemennoti Poccuu ogpopmaena nayxka
meopuu 20cyoapcmeenHo2o ynpasieHus. B yaeOHUKax 10 TEOpUH To-
CyZlapcTBa M IMpaBa, 3a OYeHb PEIKUM HCKIIoUeHueM, nmMern CriepaH-
CKOT'0 HE BCTPETHTh. T0O, UTO M3ydaeTcs B paMKax KOHCTUTYIIHOHHOTO
npaBa, aJIMUHACTPATUBHOTO NPaBa, a 3T0, B OCHOBHOM, KOMMEHTapHii
K JIEUCTBYIOIEMY YCTPOMCTBY CUCTEMBI I'OCYAAPCTBEHHOIO yIIpaBIle-
HUSI, HE COACPKUT IIIyOOKMX HAYYHBIX aKCHOM, KOTOPBIM HEOOXOIH-
MO clIeZIoBaTh B 1000e BpeMs. Kiiaccuueckuii mocTynar pazaeneHus u
COOTHOIIIEHHS TPEX BETBEH BIIACTH IOJBEPraeTCs NMPOYTECHUIO U Ha-
MOJTHEHUIO TPAaBOBBIM CMBICIIOM B 3aBUCHMOCTH OT CHTYaIlWH.
BcemomanM orpexn B oOpMIICHHH COBPEMEHHOW HaM aJMHHHUCTpa-
TUBHOW pedopMbl, 3aMbICEeTl M MPOSKTHPOBAHUE 3aKOHA O OOphOe ¢
Koppynunel‘/'ll.

3amaua 3akoHa, Mo CIepaHcKoOMYy, «He VI08/AmMb NOO003PEHUIMUY,
a «noKposumenbcmeosams c6060dey — nopsodky. Ilpeceuenune Kop-
pPYILIMHM B amnmapare BO3MOXKHO TOJIBKO IPU HaBEIECHUM IOpsIKa B
JIESITEIIbHOCTH TOCYJIAPCTBEHHBIX OPTaHOB M TOCYAApCTBEHHON CITYXK-
0n1. HeoOxoqmmMo HOpMATHBHOE OTIpe/iesIeHHe 3a1ad st KaXI0TO Be-
JIOMCTBa 10 cdepe ero JCATeNIbHOCTH U TOYHOE 3aKpericHue (yHK-
U OpraHoB, MOJpAa3JeNCHUH W CIyXKallUX; CUCTeMa KOHTPOJS U
OLIGHKH BBITIOJIHEHHS CBOMX 0Osi3aHHOCTel. Hamexna Ha 3ameHy 3THX
PEryJsTOpOB periaMeHTaMu — He MePCIEeKTHBHA.

Henp3s He BcmomHHTH 3a00Ty CrepaHckoro o0 0o0pa3oBaHUU
JIBOPSTHCKHX JETel, 0 HAyYeHHH WX OCHOBAM T'OCYJIapCTBEHHOM CITyK-

" Camapuna A. ArtukoppymnioHHbIi Garanson Imutpus Mensenesa // Hosas razera.
2010. 23 cenr.
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Obl, 00 00s3aTEIbHOM CIIC/IOBAHUH 3aKOHY U HEH30EKHOW OTBETCT-
BEHHOCTH 32 IMOJIyYaeMbIi pe3ybTaT, He OTBEUAIONIUi yCTAHOBJICHU-
M. DTOT 3aMbIcel He ObLT BOCTIPUHSAT B €ro Bpems, Ooyiee TOTrO BBI-
3BaJI MPOTUBOCTOSIHUE IBOPSHCTBA. B Hame Bpemsi HECMOTpPSI Ha MHO-
JKECTBO aKaJICMUH M YHHBEPCHTETOB, B HEIPaX KOTOPBIX TOTOBSTCS
CICIMAIUCTBI TOCYIAPCTBEHHOW CITyObI, CTpaHa JOJDKHA C OOJIBIIIH-
MU 3aTpaTaMH U TpeceKaTebHbIMU (popmMaMu (YJIOBJICHHEM HapyIIIH-
TeNel, 0OHAPYKUBACMBIX Yepe3 JCKJIapaiuu O J0X0JaX) OOpPOThCs C
KOppyTIIHei, OFOpOKpaThed U JICHOCTBIO, TIEPEXOAUTh K HOBBIM (hOp-
MaM JIeITeIbHOCTH TOCYAapCTBEHHOTO ammapata. Pedopma yupexme-
HUM, 3aHATBIX COBPEMEHHON MOJITOTOBKOW KaIpOB roCyJapCTBEHHOU
CIYKOBI, a cTOMJIO OBl JOOAaBUTH W CTPYKTYp TOCYIAapCTBEHHOTO
yIpaBJICHUS, 3aCIyKUBACT OJJOOPEHHUS U TTOICPIKKH.

W B Hacrosiiiee BpeMs HE CXOJIUT C TIOBECTKH JHs Bonpoc: «Om-
ye2o npeobpazosanust 20Cy0apcme OvLIU Yacmo Cmoab HeOCmMEeHHbl-
Mmu?» MOXKHO CKa3aTh: OTYETO W CETOJ[HS, HECMOTPS Ha MHOXECTBO
HOPMAaTUBHBIX TPABOBBIX aKTOB B OOJIACTH YCTPOCHHS PabOTHI aJMHU-
HUCTpauui, Aeno He nojsuraercs. CrnepaHCKUl oTBedal Ha CBOM
coOCTBEHHBIN BoOmTpoc: «Ommoeo, Ymo ux HAYUHAl 8ONIb HApOOd,
npouU3800ULAd 0eP3Kas NPeONnPUUMYUBOCTb, OKAHYUBALO NPECbllyjeHUe
301. Ommoeo, 4mo He YyNpasiaiu umu myopvie 20cyoapu, HO OeuleH-
cmeo cmpacmeii HapoOHwIX. Myopocms npasumenscmea He 6 Mom
cocmoum, ymo 0wl 0XCUOAMb U NOKOPSMbC NPOUCULECMBUAM, HO 8
mom, Ymobsl 81a0ensb Camolo0 803MONCHOCINUIO U CUNOIO PA3YMA UC-
mopeamy 'y cayuas 6ce, ymo Owvicmpoe e20 YCMpPAHeHUue MOdiCem
umems 6peonoeoy. UaTn B pycie mpolecca «CTpacTedl HapOTHBIXY,
HO «CUIOI0 pasymMay omcedb 8ce 8peOHOe U COXPAHUMb GHUMAHUE K
ocnose npomecma, ucmounuxy «cmpacmeti»’. Llens CHepaHckoro
COCTOSUIa B OPUEHTAIIMM HA JCMOKPATH3AIMI0 MOHAPXHYECKOTO YCT-
poiicTBa ympasieHus, IpeoOpa3oBaHKUe €ro B KOHCTUTYIIMOHHYIO MO-
Hapxuto. 1 3T0 ocTanock ero ujeanom.

Cka3aHHOE IT03BOJISIET OTMETHTh, YTO HAC CETOAHS HHTEPECYeT He
CTOJIBKO €r0 POJib B KOHKPETHOM HMCTOPUYECKOM IIPOIIecCe BpeMeH

! Cnepancruii M. M. TIpoexts 1 3amuckn. M.;JI.: AH CCCP, 1961. C. 83.
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Anekcanzpa I, CKOIbKO 0dujue navana nayku opeanuzayuu ynpaeg-
JIeHUA, €20 MEeMOO0N02USA PEULEHUA CTIONCHBIX 340a4 COOMHOUIEHUS
enacmu u ynpaeneHus, 0duecmea u ynpaegienus, npooieMbl BHYT-
PEeHHEll OpraHu3aluy roCyJapCTBEHHBIX CTPYKTYp, B3aMMOIEHCTBUS
uxX QYHKIMH M TIOJHOMOYMH B OOIICH CHCTEME YIpaBICHHS, HX
BHEIIIHUE CBS3U U T.JI.

CnepaHckuii — konudukaTop 3akoHoaareabcTsa Pocenn.

Ceroanst oTMeuyaeM Iuio/bl TBopuecTBa CriepaHCKOro B yIOPSI0-
YeHUH 3aKoHojarenbcTBa Poccun. XpoHosiorudecku 3ta padbora ot-
HocuTcsl yxe K anoxe Hukomas 1. Tlo ero peckpunty ot 6 mexalps
1826 1. OB 0OpazoBaH ocoOblii KoMuTeT, Kyaa BKIIIOYAIHCH Takue
unenbl ['ocynapcTBeHHOro coBera kak Tosicrol, Bacunbunkos, I'osu-
uplH 1 CriepaHCKWH, BEACHWE W PYKOBOJACTBO KOTOpbIM Hukomait |
Opan Ha ce0s. 3amaua sToro Komurera cocrosiia B 0003peHUM Ha-
CTOSIIIETO TOJIOKEHUSI BCEX YacTell yrpamiieHus, 1a0bl U3 CUX CO00-
paKEHUI BBIBECTH MpaBWJIa K JIy4LIEMy MX YCTPOWCTBY W HCIIpaBlie-
Huto. HaumHancst HOBBIN IeproJl B rocyIapCTBEHHOM JESTENbHOCTH
Criepanckoro. OH Bo3riaBuil paboTy B 00JacTu cHCTEeMaTU3alMK 3a-
KOHOZATEJIbCTBA, K 3aKJIAJKe OCHOB IIPAaBOBOIO I'OCYJapcTBa, KOJU-
(duKanuy 3aKOHOIATEILCTBA.

K 5T0i1 paboTe 0OH rOTOBHWICS BCIO KU3HB. Ero OMBIT MOATOTOBKH
HOPMATUBHBIX aKTOB JJIsi Aniekcanjpa [, ero omeIT cHOMPCKOTo Moj-
BHTa, KOTOPBIM MO3BOJIMII 32 HEIMOJIHBIX J[Ba TOJa CO3/aTh MPaBOBYIO
ocHOBY ympasieHus CuOupsio (pazpabotku u npuHsiTHe CHOMPCKUX
YcTaBoB) OfHA U3 CBETJIBIX, XOTS U TPYyAHEHIIAs IO yCIOBUAM KU3HU
ctpanuua. [To3xe Obu1 cozgan nenaprameHT ['occoBera 1o 3aKoHOAA-
TeJbCTBY. M Kak M3BECTHO PabOTHI IO CHCTEMAaTH3alMH POCCUHCKOTIO
3aKOHOJATENIbCTBA OBUIM YCIENIHO 3aBepiieHbl. CriepaHcKui, Kak oT-
MEYaloT COBPEMEHHBIE aBTOPbI, HaMe4all TPU HaIPaBIIEHUS CHCTEMa-
TU3ALMH: CBOJI, YJIOXKEHHsI, yueOHbIe KHUTH (TO, YTO HA3bIBAEM CEro-
JHS KOMMeHTapusMu). PaccmarpuBas XpOHOJIOTMYECKUH, a30ydHBIN
(anmdaBUTHBINA) M CUCTEMATHYECKUH MOPAAOK PACIIOJIOKECHUS 3aKOHO-
JaTeIbHOrO Marepuana, OH OTAaBajl MNPEANOYTCHHE IOCICIHEMY.
CrcTeMaTHUeCKoe M3JI0KEHUE 3aKOHOB 10 UX npeoMemam IOJIKHO
COOTBETCTBOBAaTh TOMY, YTOOBI: 4aCTHbIC OBbLIM IIOJYMHEHBI OOIINM,
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YTOOBI yJIO’)KEHHE OBbUIO JOMOJIHEHO HEJOCTAIOIUMH aKTaMH. «YII0-
JKEHHsl He M300peTaroTcs, HO clararoTcs M3 NPEKHUX 3aKOHOB C JI0-
IIOJIHEHWEM U UCIIPaBJICHMEM HX COOOPa3HO IpaBaM, 0ObIYasiM U Jei-
CTBHTENBHOM TIOTPEBHOCTH TOCYaPCTBAY .

OcranaBnuBasch Ha mepuojae TBopuecTtBa CrepaHCKOro — KOJH-
(dukaTopa Hesb3ss 000WTH BOMPOC O B3aWMOJICHCTBUM YMHOBHHUKA B
MYHJHMpE W JUYHOCTH TBOpUYECKOW. DTo KacaeTcs M CrepaHCKOro M
Kapamsuna.

Kaxnplii 3 HUX MMeNn BO3MOXXHOCTb OTCJICKMBATh TBOPUYECTBO U
MOCTYNKU JIPYyT Apyra, XOTsS WX OTHOLICHUS] BO3MOXKHO M HE HOCWIIN
SIBHO JIPY’KECKOro OTTEHKa. IIpenmMeTom OOIIHOCTH MbICIEH U perie-
Hui 06110 OTedecTBO U ero cyasoa. O 3Hanuu Tpyaos CriepaHcKoro,
BBIPKACMBIX B 3allMCKaX M IUIAHAX, KACAEMbIX TPeoOpa3oBaHus poc-
CUICKON CHUCTEMbI IOCYJIapCTBEHHOTO YCTPOMCTBA U yIIPaBIEHUS, CO-
CTOSTHHSI 3aKOHOJIaTeIbcTBa, Kapam3uHbiM HeT comHeHuid. Obpaiaro
BHUMaHHUE Ha MOYTH OJHOBPEMEHHOE 3aBepiieHue padbor CnepaHcko-
ro u Kapamsuna no stum Bompocam. B 1809 r. 6bu1 okoHUATEIBHO
npencrasieH [lman rocypapcrBeHHoro mnpeodpasoBanust M. M. Cre-
paHckoro. Hanucana kuura «BeneHue Kk YIJ0KEHUIO rOCy1apCTBEH-
HBIX 3aKoHOB». B 1810 r. obpa3oBan ['ocymapctBenusiii CoBeT, ne-
tumie 1ranoB Cnepanckoro. A B 1811 romy mosBisieTcss BETMKHI
Tpyn Kapamsuna «3armmcka o crapoii i HOBOiT Poccumy»’. D10 cBHIC-
TEJILCTBYET O TOM, YTO MCTOpHOTpad, 3aHUMasiCh UCTOpUEH JpeBHEH
Poccun, HeycTanHO pasmbinuisul 0 Poccun eMy cOBpeMEHHOH W YTO
Tpyabl CriepaHcKoro He NMPOXOAMIIM Ul HEr0 He3aMEYEHHBIMHU, XOTS
OH 1 HaXOJWJICS 4acTo B oTphiBe OT [leTepOypra, Tpyasace B kaOuHeTe
nmoma Bsizemckux mox MockBoii (OctadbeBo).

Crnepanckoro n Kapam3una oObeInHSIET HE TOJIBKO MpeIMET pas-
MBIIIICHUH, HO M CyAb0a IIIOJI0B UX MBICIH W TpeBoru cepiua. [lnaxn
rOCYapCTBEHHOI'O MPeoOpa3oBaHMsl U BCEX KOHKPETHBIX MPOTPaMM 10
€ro peaau3aluy BXOAWJ B XKHU3Hb C TAKMMH KYIIOPaMHU U NONpaBKaMu,
YTO MOPOH J1aBajl OCHOBAHHUE Ul pa30yapoOBaHMsl BHELIHUX HaOmo1a-

" Lurnpyto no: Crepanckuii M. M. IOpumiaeckue npoussenehust. C. 246.
«Hamr neBstHamuatelii Bek. KHura miss dreHwss B JBYX ToMmax» / ABT.-COCT.
B. 1. Kopogsum, B. fI. Koposuna. T. 1. M.: U3a. IITO «Llentp», 1995.
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teneit. Mcropus 3anucku Kapamsuna emte Oonee nevansna. OHa yBU-
JIeNia CBET TOJIBKO TIOCIIe ero yXoaa u3 ku3Hu. Ho 1 Hac BaxkHa 001II-
HOCTH MPEIMETOB BHIMAaHUS M TIOIXOJIOB K PEIICHHIO TTPOOIIeM.

«Banucka o Opesnetl u Hogou Poccuuy 6 ee nonumuueckom u epa-
HCOAHCKOM OMHOWEHUSXY TIO3BOJISIET OIYTHTh, 10 KaKUM MpodiieMam
MPOUCXOIUIT OOMEH MHEHMSIMH, (akTamu; OOlIeHHE, TUCKYCCUH, B KO-
TOPBIX 1IIO B3aMMHOE 00OTalleHie YNHOBHO-00s13aHHOr0 CriepaHCcKoro
1 BOJIbHOTO McTopuorpada. OnHON U3 aKTUBHO 00CYKAaeMbIX TEM, KO-
TOpas 3aHsIa CYIIECTBEHHOE MeCTO B «3anucke» KapamsuHa, sBisieTcs
TeMa COCHOAHUA POCCUIICKOZ0 3AKOHOOAMENbCMEd U Mmoo €20
ynopaoouenusn. ITo TpsiMasi CBS3b C JIeATeNbHOCThIO CIIepaHCKOro 1
1o cceutkn m3 IlerepOypra B TBeph u manee, ociae BO3BPAIICHHS €TO
n3 Cubupn n nopydenuii Hukomnas [ 3aHsAThCS crcTemMaTu3anuei u Ko-
nudukanmedt 3akoHoB Poccun. 3neck u'y Kapamsuna HaOmoaeM moj-
XOJ1 K yIOPSIOYCHHUIO 3aKOHOAATENBCTBA 10 TpeM cTyneHs M. O003peTh
W pacIpeesiuTh YKa3bl M0 HANPABICHUSAM HMX MPUMEHECHUS; COCIUHE-
Hue oaHopoaHbx yacted B uenoe — Koneke. «Tperbe aeiicTBue ectb
00I1ast KpUTUKA 3aKOHOB: CYTh JIM OHH JIy4IIHe JUIS HAC TI0 HBIHEITHe-
My TpaKaaHCKoMy cocTtosiHuio Poccuu?». B «3ammcke» comepkarcs
TIOJIOKEHHUS, KOTOPbIe MOTJIM OBITh Pe3yJIbTATOM COBMECTHBIX Oecen
Kapamsuna u CnepaHckoro mo 3TUM Bompocam. «Pycckoe npago mak
JHrce uMeem C80uU Hauald, KAk U pUMcKoe, — onpeoenume ux, U 8bl 0aou-
me Ham cucmemy 3akonos. Cue nocieonee oelicmeue 3aKOHOOAMelb-
CMBAa HA308y CUCMeMAMUYECKUM NP eolod eHUemy
HNmenno srta 3ajaya ¥ ocymiecTBisuiach CHepaHCKHM IO PELICHUIO
Huxkonas [ yxe nocine yxona Kapam3una u3 ;Ku3HH.

O nonnManuu posn CIiepaHCKOrO B PelIeHUH MPOTrpaMMbI B 00-
JacTH YIOPSIOYSHHsT 3aKOHOJATENLCTBA TOBOPSIT M TaKWe CJIOBA B
«3amuckey» Kapamsuna: «Cetl mpyo enuk, Ho OH mMaKo2o c8olcmaa,
umo e2o Heawv3s nopyuums mHoeum. OOUH uenoeex 0ondiceH Ovblmb
2NABHBIM, UCTNIUHHBIM MEopYoM Yiooicenust Poccutickozo,; opyeue mo-
VM CYACUMb eMy TOTbKO COBEMHUKAMU, NOMOWHUKAMY, PADOMHU-
Kamu... 30ecb eOUHCmBo MbuICaU HeoOX00UMO O COBEPUICHCMBA
yacmetl u yenoeo, eOUHCMBO 80U HeoOX00uMo 0is ycnexa. Hnu mol
Hatioem mako2o yenosekd, Uiy 00jeo byoem scoams Koodexcaly.
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B xonme cucremaTtmsanum 3akoHojaTelbcTBa Poccuiickoit Mwmme-
pUU paccMaTpUBAJICS U €Ille BapUaHT: BMeCTO mparmarmyeckoro Ko-
JleKca u37aTh MOJHYIO CBOJHYIO KHUTY POCCHUMCKUX 3aKOHOB MIJIH YKa-
30B 10 BCEM YACTSIM CYyJIHBIM, COTJIACHB MPOTHUBOPEYHS W 3aMEHUB
JUIITHEEe HYKHBIM, 9TO OBl Cy/JbH HE CCHUIAJINCH U HA YJIOXKEHHE Iaps
Anexces MuxaioBnua, 1 Ha Mopckoii ycTtas, 1 Ha 20 yka3oB, U3 KO-
¥X HbIHE B caMoM CeHate He 6e3 Tpy/ia OTHICKUBAIOTCS» . Bl yure-
Ha U eIle OJHA MBICIb, TOATBEPKACHHAS onbIToM CriepaHckoro. «/ o-
Cyoapcmeo Haule coOCmoum u3 pasHuiX HApooos, UMEHUWUX C8OU 0CO-
bennvle [ padicoanckue ycmaswl...0000CHO U HeoOX00UMO 88ecmu
eouncmeo 3axono8? »(33-34).

OO0 oreHKe pe3yNbTaTOB HMHTEIUIEKTyalbHOro TBOpyecTBa Crie-
paHckKoro B oOmacté Komudukanmuy cerofHs OyAeT cKa3aHO MHOTO.
YpoK# 3TOW CTOPOHBI €r'0 HACJIENs HMEIOT BaXHOE 3HAUCHHE.

OTtMeudy eriie /1Ba MITPUXa B IUIAHE pabOThI C 3aKOHOM U UX CHCTe-
Moii. TpanuiimoHHa TeMa COOJIOACHUS FOPUIUYCCKONH TEXHUKH TPH
CO3/IaHMN KaXXJO0TO 3aKOHOJIATEIIbHOTO aKTa. Y HAc MMEETCS OTpejie-
JIEHHOE YHCJI0 WHCTPYKIWH O 3TOW MpoliieMe, XOTs pe3ybTaThl HX
MIPUMEHEHUS JKEIAI0T JIydlero. BaxkeH u emie oAWH acriekT. Brene-
HHUE KaXJIOTO 3aKOHA U aKTa CHiIbl 3akoHa (CriepaHCKUI pazimuyan 3a-
KOH, yTBepx)aaeMblii ['ocynapctBennsiM CoBEeTOM, M UMEHHBIE YKa3bl
“MIIepaTopa) B OOIIYIO CHCTEMY 3aKOHOJATeNbcTBa. VIMEHHO 31ech
paboTaeT uaes cucrteMaTH3alvKu ¥ Koaupukamuu, ooecriedeHne CBs-
3aHHOCTH Ka)J0r0 3aKOHA C ACHCTBYIOIIMM 3aKOHOJATEIbCTBOM. IJTO
yKe HE TOJBKO IOpUAWYECKas TeXHHKA. JTO obnacth FOpuamdeckoii
TeXHONOrn:u. HUIMATHBBI Pa3padOTKKU STOTO HAIIPABJICHUS B COBpE-
MEHHOM TIO3HaHWW W CO3JaHWM 3aKOHa, peanusyeMbie MHCcTHTYyTOM
3aKOHO/IATEIhCTBA M CPABHUTEIHLHOTO MPABOBEJICHUS, BCEM (PPOHTOM
FOPUCTOB HYKJIAETCsI B TIOJIZICPKKE U PA3BUTHH 3TOW CTOPOHBI PabOTHI
B 3aKOHOTBOPYECKHX MPOIIECCaX.

Cnepanckuii — pusiocod.

Pa6oter u Meicu CriepaHCKOTO BBICOKOTO TEOPETUYECKOTO TIaHA
AMEIOT 3HAYCHUE CETONHS B CBSI3U C Pa3BUTHEM U HCIIOJIB30BAHUEM
WHGOPMAIIMOHHBIX TEXHOJOTHH. [10BBIIIEHHEM HPABCTBEHHBIX Hadasl
B ()OPMHPOBAHUH COBPEMEHHOW JINYHOCTH.

! Cnepanckuii M. M. Beenenne K ymoxerHuio [0cyIapcTBEHHBIX 3aK0HOB. 1809.
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Ha mepBbiif B3rs Takas OCTaHOBKAa BOMpOCa IMPH PaccMOTpe-
HuH ¢urypsl XIX Beka MOXKET MOKa3aThesl HATSHKKOM. OHAKO, HEllb-
38 MpodTH MUMO BHHMaHHS CIIEPaHCKOTO K OINpPENEIICHUIO TaKHX
KOHIIETITOB KaK «8peMa», «RPOCHIPAHCINGO», «(MeCHo» N IPYTUX, KO-
TOpbIE IMEIOT BaXKHEWIIIee 3HAUeHNE He TOJIBKO B chepe yCTpoiicTBa
aHaJi3a MPOLECCOB B 00J1aCTH rOCYAIapCTBEHHON CHCTEMBI, HO HMEIOT
ompeJiesistoniee 3HAYeHUE CErO/IHs, B MHPE HOBBIX TEXHOJOTHH, B
MEPBYIO OYepe/b, TEXHOJIOTHI WH()OPMAIIMOHHBIX, IIPOHUKAIOIINX BO
Bce o0xacTy *xwu3HHU oOmecTBa. Tak, paccyknmas 0 MPOCTpaHCTBE, 3a-
METHUM, HE O TEPPUTOPHH, OH TOBOPHUI:

Ilpocmpancmeo ecmv paccmosinue kpaeg ecenennvie. Cuu Kpast
onst Oka ecesudsimeco nu OAU3KU, HU OaleKU, Oblmb He Mo2ym, ubo
ONUBKUMU Mbl HA3bLBAEeM Me NpeoMembvl, KOMOpble MOJCHO O0OHAMb
00HUM yOoapom ouell. Tem Oonee Oyoem yucio makosvlx y0apos medlc-
0y 08yMsi npeomemamu, mem 6yOym oHu oajiee; HO Cue HUucilo onpeoe-
JIIeMCSL YUCTIOM NpeOMemos, npusieKarwux Hauwe osspetue. Omcio-
da npoucxooum, umo, He cOMUNCAs U He pazoeisis 08YX NpeoMemos,
MOJCHO NepeMeHUmb Ux paccmostue, BMeCmue Mexcoy HUMU Ui om-
H6 Om HUX epynnel mei....» Paccmosnue om npedmemos ocrogano
Ha Hauwem 6000padicenuu... imaxk, 01 pazyma 6eckoneuyHozo nem Hu
paccmosHus, HU npocmpascmea, Hu mecma. Bcenewnas neped uum
ecmb Hedenumdas MmoyKay.

«Mecmoy» ecmv ma uacms NpOCMpAHCMEA, KOMOpoOe 3aHUMAem
meno 6 uzeecmuou cucmeme. Ho xax oona monvko crabocms 3penust
Haule2o 3acmaeiaem Hac 0eums MUp Ha CUCHEMbl, MO CO8EPULEHHOE
Mecmo mena Obl10 Obl Mma Yacms NPOCMPAHCMBA, KOMOPYIO OHO 3a-
HUMaem 80 8celeHHoll. DTH OIPeNIeJICHHS BBIBOJAT HAC HE TOJIHKO Ha
0003peHHe Tel U NPEeAMETOB (PU3MUYECKHX, HO CKOpEee Ha Hallle BUPTY-
aNbHOE BOCTPHUSITHE W HCIOJb30BaHUE TaKUX (PEHOMEHOB KakK IIpO-
CTPAHCTBO, MECTO U TIPEIMETHI.

He 6e3pIHTEpECHO TOCMOTPETH KaK OH ONMPEACIISIT TAKOW KOHIETIT
Kak «cunay. Cuna npeononazaem mpu NOHAMUS: NPUYUHY Oelicm-
syrowylo; npeomem ee oelicmeosanusi (subjectum actionis), u npous-
seodenue (eflecus). @unocoghvl owubanucs, K020a Mepoio Cuibl NPUHS-
JiU MOABKO 00HO npoussedenue. Pasnocms npedmema eHocum 6 yn-
padichenue ee unozoa boiee.
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W mocnennee, 1 10pUCTOB HanbOosee OMM3KUNA TEPMUH: «IIOPS-
nok». «llopadok, ecmecmeeHno, npednonazaem 03MOAICHOCIb CMe-
wienus u Heycmpoiicmeaa , ubo oH ecmv cocmosiHue... M3 ce2o uoHo,
umo pasym OecKOHeuHblll He UMeem HUKAKO20 NOHAMUS O NopsoKe
Hawlem, Ul Ha3vleaem e20 6ceoduuM npedyCmaHoBIeHHbIM meyeHu-
eM npuUpoObLY.

Koneuno, ceromnst umeeM 0oJjiee eMKUE U MOPOA MHOTOCIIOBHBIC
ONpe/C/cHHUS BbIIIC Ha3BaHHBIX ()EHOMEHOB, 0€3 KOTOPBIX HEBO3-
MO>XHO 00XO/JUTHCS HU B HayKe, HU B mpakTuke. Ho ocraercs gaxTom,
4yTO, OOJIajasi W MaTeMaTH4ecKuM Hu QriocockuM o0pa3oBaHUEM,
3TOT YEJIOBEK Pa3MbIIUISLI B MacIiTadax He CBOMCTBEHHBIX OOBIUHOMY
YUHOBHUKY.

HckmounTensHO BaXXHO BHUMAHWE JJISl XapaKTePUCTUKH JIMYHO-
CTH ¥ COCTOSTHUS YelIOBEKa, OTBETCTBEHHOTO Tiepes odmiecTBoM. Crie-
PaHCKUH yJeNsiyl IOHUMAHUI0 TaKUX IOHSITHA U COCTOSHHIMA, MO3BO-
JISIIONIMX TPOBEPUTH TPABHIBHOCTh W CIPABEAJIUBOCTh OTHOIICHUMN
YesroBeKa K APYTHUM JIFOISIM U K CBOUM JIeJIaM.

CoOpiTus 1825 rona, 3aBepmIuBIIHECS Ka3HBIO JIEKaOPHCTOB BO
WCTIOJTHEHHUE CyJa, OHHU, HAJI0 TMOoJIarath, CHJILHO MOBHsI Ha Crie-
paHckoro. Byayuu yke CIIOXHBIIUMCS B HPaBCTBEHHOM M TIpodec-
CHOHAJILHOM OTHOIICHHH YeJIOBEKOM, OH eIle u emie pa3 B 30-x romax
obparmaeTcs K mpodiemMaM GrIocopuu M HPaBCTBEHHOCTH. TeMBbI 3a-
KOHAa U HPaBCTBEHHOCTH, CBOOO/IBI U JIONTA, CIIPABEAJIMBOCTH, UCTHHBI
Y TIPABJIbl, OTHOIICHUH JIMYHOCTH M CO03a TPEeBOXKIIHU ero. OH caernan
3amnmucy sl ¢e0st IO PAY MCXOJHBIX MO3UIMI HPaBCTBEHHOTO COJIEP-
xannst’ . Heckomnbko MIPUMEPOB.

Cé0600a u enacms — HepaspemmMas mpodsieMa CBSI3U U MPOTH-
Bopeunii. «lloka cBOOOMOIO TOpHMM, TMOKAa CepjIa JJs YeCTHU KHUBBI,
MO# nipyr, OTYHM3HE MOCBATHM JYIIU MPEKPACHBIC MOPBIBBDY...JTH
ctpoku IlymikuHa moryT ObITh snurpadomM K ku3Hd W IlymikuHa U
Crnepanckoro. B ¢mnocodcknx pa3MbIIIICHUSX, CHOPMYITHPOBAHBIX
B 1830-x rogax, HaXoJIMM OCHOBBI €TI0 IOHUMAaHHUA BBIIIE 03HAUYCHHBIX

' CobcTBeHHOpYUHO HammicanHble CTIEpaHCKHM PasMBIILICHAST HA STH TEMBI, GBUIM
cobpansl ero mouepsio E.M. ®@ponosoii-barpeeBoif, n mepemansl €10 K€ BMECTE C
IpyrumMu Matepuanamud B Mmmepartopckyro myOnmuunyto OuOnmmoteky. IlepBoe ux
0603penne crenano P. BeIUKOBBIM U OIyOIMKOBAaHO B JKypHalIe «Pycckas crapuHa» B
1872 .
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MOCTYJIaTOB JINUHOW M OOIIECTBEHHOM X)U3HU. «C80000e dan pazym,
odoney — cogecmvy. Cymub c600600b1 OH paccmampueaem uepes npus-
My pazyma u 0onza.

«C80600a» — 601a — 601bHOCHbY — PEPPEH MHOTUX JyM U pa-
00T. DTa TeMa JJOCKOHAIBHO MCCIeJ0BaHa MymKUHUCTaMu. «llymkuH
MYy’KaJl 3pelIbiIM YMOM U nosmuueckum daposaruem. OH ONPeIeICHHO
rOCYJJapCTBEHHUK, HJICOJIOT TOCYIapCTBEHHOCTH, 110 BBIBOJY YK€ Ha-
IIMX COBPEMEHHMKOB , BOCIIPUHsUT BbIBOJ Criepanckoro: «Ilepemenbl
8 €80000¢ U 80 61ACMU NPOUCXOOSIM HA HPABCMBEHHOU OCHO8e» W
CIeNan CBOE 3aKioueHue: «Bennkue mepeMeHsl... Jydline U Mpod-
HEHIIMe TPOUCXOAAT OT OJTHOTO YJIYYNIEHUS HPaBOB, 03 HACHJIbCT-
BEHHBIX TOTPSICCHUN TIOTUTHYECKUX.

«C o0 6ecmb. Cosecmy ecmb npeKIOHHOCHb 60J1U, G1EKYULAA
Hac K 000py coeepuiennomy. Bce, umo cnocodcmeyem ceit naknon-
HOCMU RPUHOCUM HAM Y0080TbCMEUE, POXHCOAen 6 HAC OufyuieHue
€c60000b1 u docmouncmeay. N eme: « Bona oéa umeem cywecm-
eéenHble ceolicmea: ce00600y u oodazannocms. Ce0b600e oan pazym,
oonzy cogecmo.... /lonz ecmbv cmpemnenue K 000py co8epuieHHoOMY,
nOENUKY OHO NPOMUBOOEIICMmEYem OpY2OMYy CHpeMAeHUI0 K 000py
uyecmeeHHoOMYy, HACmoAueMy, npespaujaemca 6 0one. Eciu ovt ne
0b1710 npomueoodelicmeus, mo ne ovlio 0vl u donza.

A Xak cue MpPOTUBOJIECHCTBUE MOYTH OBIBACT HETPECTAHHO, TO OT-
CIOJA M JIONMTHEMPEPBIBEH, MO CTO S HEHY.

«Ilpasoa ecmv uyecmgo Oonea Hawe2o K COW03Y, K eOUHCMEY, K
docmudiceHuro dobpa cosepuiennozo. He ecakoii obazannocmu npo-
mugonocmasisemcs npaso. Ecme done 6e3 npasa. Cum pasiuuaemcs
0012 HeONIAMHBI OM ONAAMHOZO0N.

«Bona umeem cywecmesennvie ceoticmea: c60600y u 00s3aH-
Hocmb. Ce0600e Oan pasym, doney — cosecmvy nomdepkupan Crie-
PaHCKHU, ONMUPASICh YK€ Ha JIOCTATOYHO 3pEJIbI OINbIT CBOEH JKU3HU
MIpU TPEX UMIIEpaTopax Poccun’.

I'myOuna 3penocTr MOHUMAaHUS MOJUTHYECKONH MCTOPHU M peaib-
Hoctu Poccun CriepaHckuM oTpaxeHsl B cioBax [lymikuHa, cka3aHHBIX

' Cxamos H. TTyrknn — Pycckuii rermii. M., 1999. C. 542.
? Boukos A. @. ¢ yuacrnem Kapasuna @. B. u Cassamosa I1. H. // Pycckas crapuua.
1872. Ne 1 (stBaps). T. 5.
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mpu ero csunanuu co CrnepanckuM B Mapte 1834 r. OHu 3anmcaHbl B
JTHEBHUKE 1Mo3Ta 2 anpens 1834 r. u moBTOPEHBI B €0 MHCHME K JKEHE.
OnennBasi 10ATUH U TepHUCTHIH myTh CrepaHCKOro, 0 KOTOPOM OH
uMeJ Cllydad CKa3aTb B I'OZlbl MOJIOJOCTH, YTO 3TO «HEJOYYMBLIMHCS
IIOIIOBHUY», OLIEHUBAsI €r0 POJIb B MEPUIETUSX MOJUTHUYECKUX HACTpOe-
Hull nepBoii yetBepty XIX Beka, [lymkun gan ounenky CrepaHckoro,
KOTOpasi M CerojiHs 3BYYMT Kak sroxainbHas. OH cka3ajl W 3amucai:
«Bbl 1 ApakueeB, Bbl CTOUTE B /IBePsIX MPOTHBONOJIOKHBIX 3TOI0
HapcTBoBaHus, Kak reuuii 3;1a u baara». limenno mo cosery Cre-
panckoro Ilymkun 3ansuics uzydenueM snoxu Ilerpa 1. M1 mHoroe B
roJibl CBOEH 3pesIoCTH OLEHHUBAJI C YU€TOM MHPOBO33PEHUS U TBOPUECT-
Ba Kapamsuna n Cnepanckoro. U coepiienno He ciaydvaiino ITymkux
TIOJTyYHIT OT MMITepaTopa B moJapok noimaoe Cobpanue 3aKOHOB, KOTO-
poe OH HCIIONB30BAT IS MPOOIDKEHHs paboT mo uctopuu Iletpa I'.
Vike mocie KOHYMHBI M03Ta, UMIIEpaTop, NPOCMOTpeB pykomnuch «Mc-
topuu Ilerpa I», nan eit cBoro ucTopuueckyro oueHky: «Cus pyxommc
n3aaHa ObITh He MoxeT». OH JlaJl yKa3aHue 3TOT TPy U3bSITh .

Wrak, Muxaun MuxaiinoBuu CrnepaHCKU — BUIHEUIINHN [eATEIb
X1X Beka BHEC HEOLIEHMMBIM BKJIaJ B pPa3BUTHE MOJIUTHYECKOW WU
npaBoBoii Hayku Poccun. JlaTel ¢ MmomenTa nznanus [lomHoro Cobpa-
nus 3akoHoB Poccuiickoit Umnepun u CBoja 3akoHoB Poccuiickoii
Nmnepun 3aciyKeHHO OTMEYaloTCs CeroHs. DTOT TPYJ BEHUYAET €ro
JUINTENIbHYIO, Pa3HOCTOPOHIOK JEATEIbHOCTh, COBCEM HE IIPOCTYIO
KU3Hb, YBEHUAHHYO [IOYECTAMHU U O0Jiee TOHEHUSIMU BEpPXOBHOM Bia-
cti Poccun B ycnoBusiX HEM30€KHOW CMEHBI IMapaJiuTMbl POCCHIICKO-
ro rocyaapcrea. CrnepaHckuid ¢ OOJBIINM ONO3JaHUEM — 3a MOJITOpa
Mecsila 0 CMepTH, ObUI OTMEYeH TUTYJIoM rpada. BocmonbzoBaTbes
UM KIACCHUK POCCHIMCKOW HAyKM M TPAKTUKH TOCYAapCTBEHHOTO

' T1. M. Bsi3seMckuii — MHHHCTp JIBOpa TIO{ PACTINCKY BBIICIHI 560 py6. acCHTHAISAMIT
Ha TIOKYTIKYy 3K3eMruisipa momHoro CoOpanust 3akoHOB Poccuiickoit Wmmepuu st
nojiapka 2 U3BECTHOMY COUMHUTENMO Ajiekcanapy [lymkuny».

2 W3nan o 6611 TObKO B 1938 rofy, a 10 TOro pyKOIMUCh HaXOAMIACh B SIIUKAX C
oubnmorexoit Ilymkuna B moaBanax kazapm KoHHOrBapIeicKoro moiyika renepania
II. I1. Jlanckoro (BTOporo mMy»a BJOBHI 03Ta). Pykomucek B 22 TeTpaasx GOJBIIOro
(dopmara Obuta oOHapyxeHa B 1917 r. B JlomacHe memsinauneii Hatanen VBaHOoB-
Hbl ['oHuapoBoii. [ToTpeboBaIoCh elie ACCATOK JIeT /I €€ JOBEACHHS 10 O0LIecT-
BEHHOCTH Y€ B COBETCKOE BPEMsI.
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ynpasieHus He ycned. [loanuceiBas peckpunT UMIIepaTopa O BBEAE-
HUH €r0 B TUTYH rpada, OH TOJIBKO HEMHOTO U3MEHUI CBOIO TIOJIHCH,
OCTaBMB B Hell 0HO «M». OHaKO 3TO €AMHCTBEHHBINH IOPUCT, 3aCiy-
' KOTOPOIro ?’)Ke B KOHIIC KHN3HU ObUIH OOMJIBHO OTMEYEHBI BEPXOB-
HOH BJACThI0 M KOTOPOIO A0 MOI'MJIbI IPOBOAMI JU4YHO MMmeparop
Poccuiickoit Umnepun Hukonaii 1.

CriepaHCKuil OCTaBWIJI HACJEIMe ero MOIIHONW WHTEIUIEKTYaTbHON
MBICJIH, HEYyTOMUMOH ¥ YECTHOM JIeSTeIbHOCTH Ha TONPUIIE rocyaap-
CTBEHHOI'O YIIPABJICHUS U YNOPs10ueHus 3aKoHOB. OHO HE YKJIaJbIBa-
€TCsl TOJNBKO B PaMKH T03aMpolLuIoro Beka. Ero TpyJsl Bce akTUBHEE
OCBAaMBAaIOTCA B HAYYHBIX W JIMTCPATYPHBIX MMPOU3BCACHUAX. ITo3Bomt0
BBICKA3aTh TMPEAJIOKEHNE: HACTAJI0 BPEeMs MOJATOTOBUTH IOJHOE aKa-
JIEMAYEeCKoe CoOpaHue ero TPYyAOB, W3MAAHHBIX KaK TPU €T0 JKU3HH,
TaK U MOCJIE €ro yX0Ja, a TAKXKe OOJIBLIOr0 apXMBHOTO Hacenusi, KO-
TOpoe NIpeAcTaBisieTcss YparMeHTapHO U IO Pa3yMEHHUIO IOJIb30BaTe-
neil apxuBoB. CTOMT KOMIAKTHO MPEICTaBUTh €ro MUChbMA, IMHCbMa
JIOUEPH, ET0 COBPEMEHHUKOB.

bubnuorpaduueckuii cnucox:

1. @amees A. H. Cnepanckuii (1809-1909) buorpaduyeckuii odepk. XapbKos,
1910.

2. @amees A. H. Cnepanckuil. BnusHue cpelibl Ha cOCTaBUTENsl 3aKOHOB B MEPBbIi
Mepuos ero xu3Hu. M., 1915.

3. bauuno H. JI. Muxaun CnepaHckuii u Hayka ynpasieHust B Poccuu // Pycckuit
apxuB. 1992. Ne 1.

! Kax ormeuaer B. A. Tomcnuos, 8 mions 1827 CriepaHCKHil IOTyUm «yKpAILIEHHEIE
anvasamu 3Haku Opiena Csitoro Anekcanapa Hesckoroy, 2 okrsiopst 1827 r. Bo3BezneH
B B UMH JAEHCTBUTEIBHOIO TAHOTO COBETHHKA; 2 SHBAps B MOJAPOK OT MMIIEpaTopa
noyqn1 Tabakepky co cBomM moptperom; 19 siHBapst 1833 1. B JeHb IpecTaBICHUS
rocyzapio Bcex ToMoB IlonHOro cobpaHusi» M «CBOJA 3aKOHOB €My Bpy4eH OpIeH
Casroro Anzpes Ilepo3BaHHOr0. ArnoreeM 3TOro psiga JeiicTBuid crai akrt, Koraa B
KOHIIE 3TOH LIEPEMOHMM HMIEpaTop CHsI ¢ ceOst AHIPEEeBCKYIO 3Be3ly M Hazed Ha
Criepanckoro. Jta creHa u300paxkeHa Oapenbedom mamsitTHuKa —Hwukomas I,
ycraHoBieHHOMY Tiepen; McaakueBckum cobopom B ucnonmuennu [1. K. Kimoara (Cwm.
Cnepanckuii M. M. FOpumaeckue nipoussenenus / [ox pen B. A. Tomcunosa. C. 255—
256).
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CB000Aa ANYHOCTH B IOAUTHKO-IIPAaBOBOM AOKTPHHE
pOCCHIICKOro KOHCepBaTH3Ma BTOpOoM noAoBHHBI XIX
— Havaaa XX BB.'

IIpaBOBasi HACOAOI'H; IIpaBa U CBOGOAbI AMYHOCTH; KOHCEPBaTHBHAasI MbPICAD

A. C. Tymanosa

doxmop ropuduseckux Hayk, 0KmMop ucmopuseckux Hayx, npogeccop, npopeccop xageo-
Pyl meopuu npasa u CpAsHUMeALHO20 npasosedenus, edyuuil HayuHviil compyOHux
Llenmpa usyuenus epaxdanckozo obuecmea u nexommepueckozo cekmopa I'ocydapcm-
6eHH020 yHusepcumema — Boicuteil uwkorvt IKOHOMUKU

KoHcepBaTn3M Kak HallpaBJICHHUE MOJUTHKO-IIPABOBOM MBICIH B
Poccun, xak u B 3anmanHoil EBpome, sBHIICS OTBETHOM peakuueill Ha
@paHIy3CKYI0 PEBOJIOLUI0O U Ha MNPEAJIOKCHHBIA €0 paJuKalbHbINA
BapHaHT MOJUTHKO-TIPABOBON MojepHu3annuu. KoHcepBaTopsl MOHHU-
MaJjM, 9TO MPOMCXOJSALIYI0 MOAECPHU3ALNIO HENb3d OCTAaHOBUTH, OJI-
HaKO OHHM CTPEMMIINCH CHENaTh €€ KOHTPOJIHPYEMOI, MPENOTBPATUTh
paaMKalbHYIO JJOMKY TPaJMLMOHHBIX OTHOLIEHHUH. B ycnoBusx ObICT-
PO MEHSIIOIIErocs MHUpa KOHCEPBAaTU3M IIBITAICS MPOTHUBOIOCTABUTH
nuOepanbHOM U PagMKaIbHO-COLMAIMCTHUECKON MOJENSM OO0IIecT-
BEHHOT'O TIEpEYCTPOICTBA CBOMH COOCTBEHHBIH MPOEKT, KOTOPBI OCHO-
BBIBAJICSI HA OOOCHOBAaHMM NMPEHMYILIECTB TPAIULHMU. YCTOHUYUBOCTH
TPaJULMOHHOTO OOLIeCTBAa BMJENACh KOHCEPBATOpaM B IPUCYLIMX
€My JIyXOBHO-HPAaBCTBEHHBIX IEHHOCTSAX MPaBOCIaBUS W CHIIBHOMN
(MOHapXHU4ECKOil) rocy1apcTBEHHOCTH. KOHCepBaTOphl CTPEMHIIUCH K
COXPAaHEHWIO KaK «BHEIIHEH O00O0JIOYKI TPaavuIIMOHHOMN 2Poccm/r, TaK
U €€ BHYTPEHHUX PEeJIMTMO3HO-HPaBCTBEHHBIX TPUHIIUIIOB .

' CraThs TIO/ITOTOBJIEHA B PAMKAX MPOEKTa (yHIAMEHTANBHBIX HAYIHBIX HCCIIETOBAHMIA
I'V-BOID B 2010 romy «IlapTHepcTBO IpakHaHCKOro OOIIECTBA M TOCYIApCTBA B
PeILICHHH COLHATHHBIX poGiem»

Pennuxoe A. B. KoHcepBaTHBHAsi KOHLENLMS POCCUMCKON TOCyAapCTBEHHOCTH. M.,
1999. C. 42-43.
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[IpaBoBasi MIEOJOrUsI PYCCKOTO0 KOHCEpBaTH3Ma Oblja aKCHOJIO-
TUYHOW M aHTPONOJIOrn4HOM. Ilpn 3TOM KOHCepBaTHBHBIE BO33PEHUS
Ha NPUPOAY YeJOBEKAa NMPUHLUUIHNAILHO OTIMYAIMCH OT B3IVISAOB HA
JaHHBIM BOIPOC TEOPETUKOB JMOEPaIbHOM MbICIH, OOOCHOBABILUX
npejicTaBieHue 00 W3HAYaIbHO MPHUCYIIUX YeJI0BEKY T00pOTe U HpaB-
CTBEHHOM YYBCTBE M BO3BEIINX Ha MbEAECTall CBOCH JIOKTPUHBI Ye-
JIOBEYECKYIO JTMYHOCTh, €€ CBOOOY, TOCTOMHCTBO U cyacThe. AHTPO-
MOJIOTHYECKMM OCHOBAHHWEM KOHCEPBATHBHOM MO3UIMHU SIBISLIOCH pe-
JIMTUO3HOE MPEJCTaBICHNEe 00 M3HAYaJIbHBIX HECOBEPIICHCTBE U I'pe-
XOBHOCTH 4eJIOBEUeCKOM npupobl. COBEpIICHCTBOBAHUEM 4YEJIOBEKA
B €r0 HPaBCTBEHHO-PEINTMO3HON )KU3HU 3aHMMaJach LEPKOBb, B CHILY
Yero LMBUIIM3ALMS, OCHOBAaHHAs HA PEIMIHMO3HOM wuiee, ObLia, IO
MHEHHUIO KOHCEPBATOPOB, 00Jiee COBEPIIEHHOMN, YeM JINIIEHHAs TaKoi
uzaen. M3 mpencraBieHns: 0 HECOBEPIICHCTBE YEIOBEUECKON MTPUPOIBI
POXkKIaJI0Ch HelOBEepHE KOHCEPBATOPOB K YEJIOBEUYECKOH JIMYHOCTU U
ee aBTOHOMHH B 06IIeCTBE cebe M0T00HbIX."

[Ton BnustHuem pedopm 1860-1870-x rr. B Poccun nosiBuiicst Ho-
BBl THII KOHCEPBATOPOB, OTIMYABILHUICS OT MX MACHHBIX MPEIIIECT-
BEHHHKOB — CIABSHOQHWIOB. OTO OBUT THUI KOHCEPBATOPOB-
roCyJapCTBEHHUKOB, KOTOPbIE KPUTHUECKH OTHOCHJIMCH KaK K CBOMM
MPOTHBHUKAM «CJIEBa» — CTOPOHHUKAM JTMOEpaIbHON U COLUAIIUCTHU-
YeCKOH JIOKTPUH, TaK U K TMPaBSIINAM BIACTHBIM CTPYKTypaM (0COOCH-
HO B TEpHUOJIbI JHOEpaTbHOrO peOpMHUPOBAHUS POCCHICKON TOCY-
JApCTBEHHOCTH), HE CIIOCOOHBIM, IO MX MHEHHMIO, AEPKaTh MO KOH-
TPOJIEM NPOHMCXOSIINE MEePEMEHbl U Pa3padboTaTh CTPATETHIO, CIIO-
COOHYIO TPENOTBPATUTh PaJMKAIbHYIO JOMKY TPaJWLHOHHBIX OTHO-
meHui. Ml cocpeoTouMMCsl Ha aHajlu3€ BO33PEHUM Ha IpaBa 4esio-
BEKa MPEUMYIIECTBEHHO ITOH I'PYTITbl KOHCEPBATUBHBIX MBICTHTEICH.

MHorue HM3BECTHBIE HIICOJIOTM POCCHHCKOTO KOHCEpBaTH3Ma pac-
CMaTpHBaeMOro BpEeMEHM, Takue Kak oOep-npokypop CB. CuHozma
K. I1. ITobeioHocueB, MyOMMUMCT M >KYPHAJIHMCT, HW3HATeNlb >KypHAJIa

! Kapyos A. C. Tlpasoas mpeonornsi pycckoro koncepsatisma (II momosuna XIX —
Havano XX BekoB): ABToped. uC. ... JIOKT. ropui. Hayk. M., 2008. C. 12—13; Jlykesros
M. H. Poccuiicknii koHcepBaTaM U pedopma, 1907-1914. ITlepms, 2001. C. 17,
Pennuxos A. B. Yxa3. cou. C. 107.
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«Pyccknii BECTHHK» U pelakTop rasersl «MOCKOBCKHE BEJOMOCTH» Ha
poTsHKeHuH TpeThert uerBeptu XIX B. M. H. Kartkos, myOmumumcT u pe-
naktop «MockoBckux Begomoctei» B 1909-1913 rr. JI. A. Tuxomupos
AMer OOIIMPHBIE CBSI3U M BIMSIHUE B CPEZC BBHICIICH pOCCHICKON OF0-
POKpaTHH, OKa3bIBasi BO3JCHCTBHE HA BHIPAOOTKY MPABUTEIILCTBEHHOTO
Kypca Tpex MOocieTHUX poccuiickux mmrmeparopoB. K mpumepy, M. H.
KaTkoB ObUT caMbIM BIUSITENILHBIM KYPHAJIUCTOM BPEMEHH TPaBJICHHS
Amnexcannpa Il u Anexcannpa 11, KoTopslii Bo3zeiicTBOBan Kak Ha 00-
LIECTBEHHOE MHEHME, TaK M Ha NPaBUTEJILCTBEHHbIE KpyrH. CoriaacHo
ceunerensctBy K. I1. TloGenonocuesa, «ObUTM MHUHHMCTEPCTBA, B KOMX
HUYTO BRKHOE HE TPEIIPHHAMAIIOCH 0e3 ydacTus Karkosay'. K. I1. ITo-
OCIIOHOCIIEB CHITPAJl OMPEACIISIONIYIO POTb B (DOPMHUPOBAHUH MHUPOBO3-
3peHust Oymymero mMrieparopa Anekcanapa IIl, a Takxke B OTKaze ero ot
pedopmaTopckoro Kypca CBOEro OTHA B TOJb3Y MOJWTHKU KOHTppe-
¢dopm. JI. A. TuxomMupoB ObUT U3BECTHBIM MPABBIM ITyOJIUIIMCTOM, CIie-
LUAJIMCTOM B 00JacTH OOIIECTBEHHOTO JBMKEHUs M pabodero Borpoca.
On npusnekancs npeacenateneM Cosera munuctpoB I1. A. Cromnbimm-
HBIM K YYaCTHIO B Psiie TIPaBUTEIILCTBEHHBIX COBEIAHNI, HEOJHOKPATHO
KOHCYJIbTHUPOBAJI IIPEMBEPA.

JI. A. TuxoMupoB OBLT OJHUM M3 CaMBIX aBTOPUTETHBIX KOHCEp-
BaTUBHBIX MbIciuTenel koHna XIX — Hayana XX BB., aBTOPOM KHHI
«EnuHONMYHAs BJIACTh KaK MPUHLUI T'OCYJAPCTBEHHOIO CTPOEHMSD)
(1897 r.) u «Monapxuueckas rocygapctBeHHOCTB» (1905 r.), a Takke
cepun Opounop u myOnukanuii B razere «MOCKOBCKHE BEJOMOCTHY.
TuxoMupoB Obul Hauboee MIOJOBUTHIM MBICIHTEIEM Cpeau Teope-
TUKOB KOHCEPBATUBHOM MBICIIM CBOETO BPEMEHH, OCHOBHBIM >KaHPOM
JUIsl OOJIBIIMHCTBA KOTOPBIX, Kak oTMevyaeT uctopuk M. H. JIykbsiHOB,
ABIISTIACh Ta3eTHas JUOO KypHalbHas CTaThs, 3HAUUTEIBHO PEXKEe —
noxutan win opomropa. CaMu KOHCEPBATOPHI, TIO 3aMEYaHUIO TOTO JKe
aBTOpa, JIOCTATOYHO HACTOPO’KEHHO OTHOCHJINCH K TEOPETHYECKUM
M3BICKAHHSIM CBOMX KOJUIET 10 TIOJTHTHKO-TIPABOBOMY «Iiexy» . Oue-
BUIHO, UM ObuTo OoJlee TO AyIie amIuTya MOJUTHYECKHUX ITyOIHim-
CTOB, JIEPKaBIINX PYKY Ha MyJIbCE BPEMEHHU, YEM YUEHBIX. B 3TOM co-

" 1ur. 10: Hatine P. Pycckuii KOHCEPBATH3M 1 ero Kputhku. M., 2008. C. 160.
2 Tyxvsinos M. H. Vxas. cou. C. 32.
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CTOSJIO CYIIECTBEHHOE OTJIMYHE KOHCEPBATHBHBIX MBICIUTENEH OT
TEOPETUKOB JTHOEPaIbHON MOJUTUKO-TIPABOBOM MBICIH, 3apPEKOMEH-
JTIOBABIINX Ce0s, B MEPBYIO OYEPE/b, B KAUECTBE aKaIEMUYECKHIX yde-
HBIX ¥ TOJIBKO 3aT€M MPUIIEIINX B TOJIUTHKY.

3aMeTHBIM BKJIaI B PA3BUTHE aKaJIEMHUYECKOW KOHCEPBATHBHOM
topuctipyaeniun BHec JI. A. TuxomupoB. CoBpeMeHHBbIE HCTOPUKHU
MOHapXu3Ma YTBEpP)KIaloT, YTO UMEHHO C MOsIBJICHUEM (PyHIaMEHTaIb-
HBIX TeopeTndeckux padot JI. A. TuxoMrupoBa KOHCEPBATUBHON MBICITH
yaJ0Ch, HAKOHEI, MPEO0JIETh ITyOJUIIMCTHYECKUI TTEPUOI B CBOEM
Pa3BUTHHU U JIaTh aKaJeMHYECKON HayKe TaK HE XBaTaBIIIEro e CHHTe3a
PYCCKO#f OCY[apCTBEHHO TPAMIIHH H IIPABOBOTO HAYYHOTO SHAHMS .

[IpusHecennsit JI. A. THXOMHPOBBIM aKaJeMHUYECKUN HACTPOil B
M3y4YEeHHE TOCYIapCTBEHHOM M MpaBOBON MaTepUU MOJAEPKUBAJICT U
TaKUMH TEOPETUKAMH MOHAPXUYECKOW MBICIIH, Kak mpodeccopa mpasa
Hogopoccuiickoro ynusepcurera B. JI. Karkos u II. E. Kazaunckuii,
yuenuk I1. E. Kazanckoro ropuct H. A. 3axapos u 1. 1. B. JI. KaTkoB
OBLT aBTOPOM KHUT TI0 TipobieMam (hrIocopuu U TEOPUH TpaBa, BEK-
cenpHOTO TIpaBa. Hanboiee n3BectHsiMu padotamu B. [[. KaTtkoBa kak
TEOpeTHKa KOHCEPBATHBHON MPABOBOW MBICIH SBISUIACH KHUTH «O
pycckom CamonepxkaBum» (Xapbkos, 1906 r.), «HpaBcTBeHHast u pe-
JUTHO3HAsI CAHKIUSI PYCCKOTO camojepkaBusi» (Xapbkos, 1906 1.),
«O Bnactu pycckoro Mmmneparopa u ee Henpyrax» (Oxecca, 1912 r.).
Hexan ropuandeckoro ¢akynsrera HoBOpoccuiickoro yHuBepcuTera
I1. E. Kazanckuii ObUT U3BECTHBIM CIEIHATIICTOM B O0JIACTH MEXKIY-
HapOJHOTO IpaBa, OJJHAKO HAMOOJBIIYI0 W3BECTHOCTH €My Jlaia MO-
Horpadus «Bmacts Beepoccuiickoro Ummepartopa» (Omecca, 1913 1.).
B neit Kazanckuid ucciieoBall I0pUIMUECKYI0 MIPUPOLY HUMIEpaTOp-
ckoii Biiactu mocie 1905 roga u 000CHOBA TE3UC O COXPAHECHUU CHO
CBOEr0 BEPXOBHOI'O W HEOTPAaHMYEHHOI'O XapaKTepa, YUpeIUTEIbHBIX
NpaB C BXOXJIEGHHEM B HOBBIWA (Da3uc HBOJIOIMH, OTMEUCHHBIN H3/a-
HueM OcHoBHbBIX 3aKk0HOB 1906 r. Yuenuk Kazanckoro H. A. 3axapos

' Kapyos A. C. TIpaBoBasi MIEONOTHS PyccKoro KoHcepsatmsma. M., 1999. C. 115;
Cmonun M. b. Vimniepckuii npoekt conmaibHoro Monapxusma JI. A. Tuxomuposa //
Tuxomupos JI. A. 1]epkoBHBII cOoOOp, eNMHONMYHAS BIACTh M paboumii Bompoc. M.,
2003. C. 8.
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y’Ke B Bo3pacte 25 JeT OTCTauBal Te ke uaeu B MoHorpaduu «Cuc-
TeMa PyCcCcKoro rocyaapcrseHHoro npasa» (Hosouepkacck, 1912 r.).

KoHcepBaTuBHBIM MapTusiM = CHUMIIATM3MpOBaja B  YCIOBHUSX
TPETHEHIOHBCKOTO MOJIMTHYECKOIO PEXHMMa JI0BOJBHO 3HAYUTEIIbHAS
YacTh POCCHMCKHMX y4YEHBIX. B BBIpaOOTKE WACONOTMH POCCHHCKOTO
KOHCEepBaTHU3Ma ydyacTBOBaJU Ipodeccopa-topuctel B. ®. 3anecckuit
(npodeccop o kadeape PHIMKIONESAUN U UCTOPUH (HUIOCOPUH TTpa-
Ba KazaHckoro yHuBepcHuTeTa, JIOKTOp TOJMTHYECKOH 3KOHOMHM),
B. M. I'pubosckuii (npoeccop Hosopoccuiickoro, a 3arem Ilerep-
Oyprckoro yHHUBEpPCHTETa, JOKTOpP TOCYAapCTBEHHOIO IpaBa),
H. O. KymneBackwuii (mpodeccop mo kadeape rocyapcTBEHHOTO Tpa-
Ba U JOKTOP I'OCYIAPCTBEHHOIO IIpaBa XapbKOBCKOIO YHUBEPCUTETA).
K koHcepBatuBHOMY HampasieHuro npuHajmexanu II. M. Kosanes-
ckuil (mpodeccop NMCUXUATPUHM M CIEIHATHCT B 00NacTH CyaeOHOMN
NICUXOJIOTHU Iopuandeckoro dakynbreta [leTporpaackoro yHuBepcu-
teta), T. B. JIokoTh (mpodeccop M BBITYCKHUK €CTECTBEHHOI'O OTHE-
nenusi Kuesckoro ynusepcurera), [. M. Iluxno (mpodeccop mo ka-
¢denpe sxoHommuueckux Hayk Kmmeparopckoro yHuepcutera CB.
Brnagnmmupa B Kuese).

Mexay Tem, K Hadaly IpaBJICHUS IOCIEIHEr0 PYyCCKOro MMIepa-
TOpa KOHCEPBATUBHOE HANpaBJIEHHE TOJMTHKO-TIPABOBOM MBICIN TO-
JoIUIo He 0e3 moTeph M, Kak cBujerenbcTBoBal JI. A. TUXOMUpPOB B
okTsi0pe 1894 r., 3T1 MoTepu ObUTH CYIIECTBEHHBI: «Bce, 4To HU ecTh
KpEeNKoro WM TMOJAaBaBIIEro HaAexkabl — Bce mnepemepiio: Karkos
(M. H. KatkoB — 4. T), J. Toncroit (J. A. ToncToit — MUHUCTP BHYT-
PEHHUX A€l U AaKTHBHBIH Pa3paldOTUMK MPOEKTOB KOHTppedopM Ipu
Anexcanape Il — 4. T.), Iazyxun (A. . [1a3yxun — rocyaapcTBeHHBII
U oOlIeCTBEHHBIH JAesTeNnh KoHcepBaTHBHOW opueHTtanmu — A. T.), K.
JleontneB (K. H. JleoHTheB — MBICTHTEINB, TUCATENb U MYOIUIUCT pe-
JUTUO3HO-KOHCEepBaTUBHOTO Hanpasienus — A. T.), I1. Actadoes (I1. E.
ActadpeB — KOHCEPBATUBHBIN (uocod 1 myOIuIKCT, TPUBAT-IOLUECHT
MockoBckoro yHuBepcutera — A. 7.). Hudyero xpyrom: Hu TanaHTOB,
HU BOXKaKOB, HU €JIMHON JIMYHOCTH, O KOTOPOH OBI ckazan cebe: BOT
LeHTp crutoueHus». [Ipu s3Tom TuxomMupoB ¢ rpycTbi0 KOHCTaTHPOBAJL,
4To NHOepalbl MOJONUTH K Havany napcerBoBanusi Hukonas 11 «B myu-
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el hopme»: «... B CTpOXKaHILIeH 3aMKHYTOCTH U JUCLUIUIMHE COXpa-
HWIN BCE TIO3UIUH, COXPAHWIIH JIaxe JTFo/IeH, (PUpMBI, 3HAMEHa, OKOJIO
KOTOPBIX 3aBTPA KE MOT'YT CIUIOTUTHCS LEJIbIE apMUI.

[Tonutuko-npaBoBasl TOKTpPUHA POCCHUMCKUX KOHCEPBATOPOB BTO-
poii momoBuHbl XIX — Hauama XX BB. 0a3upoBanach Ha WAEIX Ha-
CJIE/ICTBEHHONH MOHApPXHH, UMIIEPCKOT0 TOCYJapCTBEHHOTO YCTpPOMCT-
Ba, MaTEPHAJIMCTCKOTO THIIA OTHOIIEHHUS BJIACTH K MOJAAHHBIM, KOTO-
pbl€ TPAKTOBAJIHUCH KaK HECYIIHME OMOPbI 34aHUS POCCUMCKON Trocy-
I[apCTBeHHOCTI/IZ. Lennoctu mpaBa U mpaB ¥ CBOOOJ JTMYHOCTH HE 3a-
HUMaJU B HEW KJIIOYEBbIX No3uuuid. IIpaBa NMYHOCTH SABISUIACH AJIA
POCCUICKHX KOHCEpBATOPOB BTOPUYHBIMU OT HUX PEIUTHO3HO-
HPABCTBEHHBIX MOCTPOEHUH, BElb UMEHHO Ha PEIMTHO3HBIX NMPUHIIN-
nax, 1o uX MHEHUIO, TPAJUIIMOHHO 0a3UpOBAaIOCh 3aHNE POCCUICKOMN
rOCYJJapCTBEHHOCTH.

HanropunugeckoMy, peluruo3HO-CaKpalIbHOMY — 0OOCHOBaHUIO
MpaB JINYHOCTH HJI€0JIOTH POCCUICKOro KOHCEpBAaTHU3Ma yJIEIsUIN Mep-
BOCTEIICHHOE BHUMaHKe. VIMEHHO B 00J1aCTH 1yXOBHO-HPABCTBEHHOTO
CyLIECTBOBAHUS JIMYHOCTH OHH yCMATPUBAJIA UCTOKU BO3HUKHOBEHUS
ee mpaB. «[IpOTHBOMONOKHOCTh MEXIYy HaMH W 3amajoM, — THCal
M. H. KarkoB, B TOM COCTOUT, YTO TaM BCE OCHOBAHO Ha JIOTOBOPHBIX
OTHOLICHHSIX, 4 Y HAC HA BEpe» .

Haunbonee cucreMHoe Tpe/icTaBlIeHHE O MPaBe U MpaBax YeIoBeKa
B KOHCcepBaTUBHOM MbIiciu co3nain JI. A. Tuxomupos. s Tuxomupo-
Ba OBLIM XapaKTEepPHBI [NIyOOKOE PeIMTHO3HOE MUPOBO33PEHUE U BHU-
MaHHUE K TOCyJapCTBEHHO-NPAaBOBON MaTEpHH, KOTOPHIE CIMBAINCH B
ero paborax BoemuHo. i1 00OCHOBaHWS MOHSTHS «CBOOONA» KOH-
CEPBATHBHBIN MBICIUTENh OOpATHIICA K PETUTHO3HO-HPABCTBEHHBIM
noctpoeHusM. [Ipobremy cBOOO B! TMYHOCTH OH MEPEHOCHIT U3 TIOJH-
THYECKO# Cepbl B PIHTHO3HYIO" .

' Tuxomupos JI. uesunk (c smpaps 1889 T. mo mexabps 1895 r.) // Tuxomupos JI. A.
Bocnomunanus. M., 2003. C. 494.

Kapyos A. C. TlpaBoBast uaeonorusi pycckoro koncepsarmMma (II momosuna XIX —
Havyayio XX Bekos). C. 13.
3 Kamxkoe M. H. immiepekoe coBo. M., 2002. C. 41-42.
* Tuxomupos JI. A. O cBoboze // Tuxomupos JI. A. Poccust i iemoxparus. M., 2007. C.
431.
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JI. A. TuXxoMHpOB BBIICISUI B TIOHATHU «CBOOOJIA TUUHOCTHY JIBA
m3mepeHus. llepBoe m3MepeHue CBOOOJBI, BHEIIHEE, COCTABIISIIO
MIpe/ICTaBICHNEe O CBOOOE B TOM HIIM MHOM OOIIECTBE W €TO BhIpaXKe-
HHE B 3aKOHE TOTO WJIM MHOTO oOImecTBa. BTopoii cpe3 cBoOOIbI, e
BHYTPCHHSISI CTOPOHA, M ObUIa CBOOOJION 1O CBOEMY CYIIECTBY, T. €.
TeM, 4YeM cB0OOJIa ABIsuIach. BHelHee u3mMepeHrne cBOOOIBI OTHOCH-
Joch K cdepe ACHCTBHUS MpaBa, OAHAKO IOPHIMYECKas TOYKA 3PEHUS
oTpakalla COLHMabHYI0 MPUPOAY BelleH, Mo MHEHHIO THXOMHpPOBa,
JIMIIb YaCTHYHO. By ly4un B OCHOBE CBOEH MPaKTUUECKOW U MOJUYNHEH-
HOM MPeXOAIINM UCTOPUIECKIM (paKkTOopaM, OHA 3aTyIIeBhIBAIA TTO/I-
JIMHHBIA CMBICIT SIBJICHHIA

PaccmatpuBast mpaBoBYIO0 TpaKTOBKY cB0OOIEI, JI. A. TuxoMupoB
obparayicst K onpeecHuo cBo0oab! B «Jlekmapamnuu mpaB deaoBeKa
u rpaxjpanuHay 1789 r., rae nocneaHsst GopMyJIMpoBagach Kak BO3-
MOYKHOCTb JIMIIA JIeaTh TO, YTO HE HAHOCHUT yliepOa mpaBaM JAPYTHX
muu. Bee ompenenenust cBoOobl, NpeamiecTBoBasiue Jleknapanun
IIpaB, a TAKXKE CIJIEI0BABILIHUE 32 HeH, THXOMHPOB CUMTANl PAa3HOBUIHO-
CTSIMHU OJTHOW M TOH € MBICIIH: CBOOO/Ia IPOCTHPAETCS JIO TeX IMpejie-
JIOB, TJle OHA CTAJKWBAETCS CO CBOOOJNON APYTWX JIOJEH W 3a/eBaeT
gy’koe mpaBo. Takoe ompesenenne cBOOOIbI, TPAaKTOBABIIEe CBOOOTY
B OTPHUIIATEILHOM CMBICIIE (B CMBICIIE OTCYTCTBHSI CTECHEHHUI CBOOO e
YeJIOBEKa HW3BHE, CO CTOPOHBI 00IIecTBa), ObUIO, IO €r0 MHEHHIO,
omKOOYHBIM, TIOCKOJIBKY M3 HEro CIlIeJ0BaJI0, YTO YeJOBEK ObLT TeM
Oonee cBoOOJIEH, YeM MEHbLIE MpaB ObUIO y Apyrux jroaed. Kpome
TOro, OHO HE «paboTao» B YCIOBUAX JIEMOKPaTHUYECKOTO OOILECT-
BEHHOTO YCTPOWCTBa, OCHOBAHHOTO Ha BCEOOIEM paBEHCTBE, IIO-
CKOJIBKY TaM 4YeJIOBEK MIMEJ Te K€ TpaBa W B TOM XK€ 00beMe, YTO U
JpyTHE JIIOJH, 3HAYUT, CIIeys Hiee MpaBOBOTO OIpeesieHHs CBOOO-
JIbI, OH OBLT TeM OOoJIbIlle CBOOOJICH, YeM MEHBIIIC Y HEro ObLJIO MpaB.
THUXOMHUPOB TaKKe CUUTAJ, YTO BJIACTh OOIIECTBA HAJl IUYHOCTHIO He-
CJla JINYHOCTU HE TOJBKO OrpaHHYCHHME, HO M PACHIMPEHUE ee CBOOO-
nel. [lockobKy OOIIECTBO MPEMSTCTBOBAIO IPOU3BOJY OJHUX JIHIL
CTECHSITh CBOOOJTYy APYTUX, OHO 00ECIIEYMBAIIO U PACIIIUPSIIO CBOOOY

! Tuxomupoe JI. A. O ceoGoze. .. C. 433.
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nui. MBICIUTENb Aeall BBIBOJ, YTO IOPUAMYECKOE HOHATHE CBOOOIBI,
KOTOpoe TIIyO0oKo BOIUIO B monutudeckyto dunocodpuro XVIII B., HE
JlaBaJio ONPEAEICHUSI CBOOOIbI JIMYHOCTH, a MOAMEHSIIO €ro oIpese-
JICHHEM IIPEJIeNIOB BJIACTH OOILECTBAa HAJ JMYHOCTHIO. M, uTO camoe
Ba)KHOE, OHO HE J1aBajio MPEJICTABICHHUS O COIMAJLHOM MpUpoIe CBO-
6OJ1b1, T.€. HE TOBOPHIIO HIYErO O CyTH CBOOOIBI .

JI. A. TuxoMupoB yTBepKJajl, 4To cBOOOY cileqyeT OHUMATh He
B OTPHIATEILHOM CMBbICIE (KaKk CBOOOIY «OT YEro-To»), a B MOJIOKH-
TEJIbHOM, KaK BHYTPEHHIOK CBOOOY JINUHOCTH, CBOOOIY €€ AyXOBHOI'O
cyuiecTBa. BHyTpeHHsst cB00OAa JIMUHOCTH COCTOSJIA B CIIOCOOHOCTH
JIMYHOCTH K CAMOCTOSITEIbHOM JACATCIIBHOCTH, B HAJIMYUU Y HEC CBO-
0OfHOrO CO3HAaHWS M KeJlaHus K AedictBuio. OHa jenana yesnoBeka
MHHULIUATUBHBIM, CIIOCOOHBIM CTaBHUTh MEPEA COOOH LENU M JOCTHraTh
HX B TEX MpEAciax, B KOTOPbIX €My HC MCIIAJIM B 3TOM IIPOYUEC, CTOJIb
K€ cBOOOMHBIE TMYHOCTH. Poxknmamace Takas cBoOoja B 00yacTu Iy-
XOBHO-PEJTUTHO3HOTO CYILECTBOBAHUS YEJIOBEKa, B OOILCHUU M B3au-
MOJICUCTBHU €0 C JyXOBHBIM MupoM. OHa poxaanachk B Jyllle YesioBe-
Ka 1 Obl1a 00ycCIIOBJICHA HaMu4ueM y Hero cBs3u ¢ borom. «Te, koto-
pble He MPU3HAIOT PeabHOr0 OBITHS JTyXOBHOI'O MUpa, — mucan Tuxo-
MHPOB, — HE JIOJDKHBI Obl 1 TOBOPHUTH O CBOOOJIE, TaK Kak B cepe 3aKo-
HOB MaTepuabHOr0 MUpa OHa COBEPIIEHHO HENOHATHa». B aTtencruye-
CKOM TocyAapcTBe cBOOOJA, IO MHEHHIO MBICIMTENS, CyIECTBOBAIA
TOJIBKO BO BHCIIHUX €€ IMPOSABJICHUAX. JInn XpUCTUAHCKAaA KYJbTypa
NpUHECIAa B MUpP BeJIMYaiiie oOpasipbl 0OLIEeCTBEHHOCTH, COEIUHSIO-
HIeH KpernocTh rocyJapCTBEHHYIO CO CBOOOAOH JIMYHOCTH, ¥ TOJBKO B
XPHCTHAHCKOM ODIIECTBE BHYTPEHHSI CBOGOIA JIHIIA CYIIECTBOBAIIA .

Uraxk, chepoit ObiToBaHMS BHYTpeHHEH (aOCOTIOTHON) CBOOOIBI
JMYHOCTH ObuIa, 110 Mblcau JI. A. TuxoMupoBa, IyXOBHasl XKHU3Hb de-
JoBeka. Mexay TeM B rpaKIaHCKOW U TOCYAapCTBEHHOH KH3HHU ab-
COJIFOTHOM cB0OOOBI OBITH HE MOTIIO. B obmiecTBe cBOOOAA MPOSIBIIS-
Jlach JIUIIb B OTHOCUTEIBHOM BHUJIC, BBICTYNaja B IOPHINYECKON (op-
Me, B KaUeCTBE [IPaBOBOIO MPUHIHMIIA, KOTOPbIH, UMesl IPUHYAUTEIIb-
HBIH XapakTep, 1aBajl MECTO CBOOOJE JYXOBHOW B TOM Mepe, B KOTO-

" Tuxomupos JI. A. O coGore. .. C. 434-438.
T uxomupos J1. A. O ceobore... C. 439, 443444, 446, 450.
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POif IOPUIMYCCKHI 3aKOH BBHIPAXKACT B CeO¢ HPABCTBEHHbII 3aKOH .

B wmepapxum cBobox mmunoctu JI. A. TuxomupoBa TIaBEeHCTBO
MIPUHAIJICKAIO BHYTPEHHEH cB0OO/E, HA KOTOPOW, B CBOIO OYepeib,
0a3upoBaIKCh TOJIUTUYECKAS W I'paXkJaHCKas cBOOOJbI KaK IMpOosiBIIe-
HUSl BHYTPEHHEH cBOOOIBI B YCIIOBHMSX TOI'O WJIM MHOTO OOLIECTBA.
[Ipu 5TOM KOHCEPBATUBHBIN MBICIUTENIL OMPOBEPraj M3BECTHBIC EMY
npecTaBiIeHus] 00 aOCONMIOTHON IEHHOCTH TOJIUTHYECKON U TpaskaaH-
CKOIl cB0OOJ. B3rmsa Ha monMTHYecKyr CBOOOAY Kak Ha HamOoiee
Ba)XHYIO U3 BCEX BHJOB CBOOOJ, MOCKOJIbKY OHA oOecrevynBaja CBO-
001y Tpa)KIaHCKYIO, TIO3BOJISIBLIYIO, B CBOIO OYepe/lb, YeIOBEKY CBO-
0OIHO >KUTh CBOUM BHYTPEHHMM JYXOBHBIM MUPOM, THXOMUPOB cyUu-
TaJl TPUHLUUIHMAIGHO HeBepHbIM. llomuTHueckas cBoOoma, TO €cTh
yuacTHe Tpax<IaHWHA B YIPAaBICHWH T'OCYJapCTBOM, cama Mo cebe
HHUCKOJILKO He 00ecIieunBaja, o ero MHEHHIO, CBOOOIbI ero OBITOBOM
KU3HH, HE UCKJIIOYalia JIECIOTH3Ma B OTHOIICHUH OTIEIBbHON JIMYHO-
CTH 1 ee cBOOOABI. THXOMHUPOB IpepocTeperall MOJUTHYECKHX JesTe-
JIeH, KOTOpBIE B CBOMX 3a00TaxX O MOJUTHYICCKON U TPakTaHCKOUW CBO-
0omax 3a0bIBajii O PETUTMO3HOM YyBCTBE U co3HaHuH. [lo ero mHe-
HUIO, OHU U HE TIOJ03PEBAJIH, YTO «B HAIll 3eMHOW MHpP HEOOXOJIUMO-
cTH cB0OOJA NPOHMKAET TOJIBKO M3 O0JAaCTH IyXa», a pa3pylLIeHUe
BHYTPEHHEH CBOOOABI JIMYHOCTH JEJIANI0 B KOHEYHOM HTOT€ ITyCTBIM
3BYKOM M I'paKJaHCKHE, U MOJIUTHYECKHE cBOOOIBL. 3a1auy o0iecTBa
U rocynapctsa TUXOMUPOB BHIEN B IPU3HAHUHM aOCOJIOTHOIO 3HAYe-
HUS 32 JYXOBHOW CBOOOJOH JIUIA U B MOJAEPKAHUH 3TOTO 3HAYCHUS
BCEMH JOCTYITHBIMH CPEICTBAMU .

PaccmarpuBas pa3BuTue JTUUHONW CBOOOIBI B pa3iMyHbIE HCTOPH-
YecKHe 3MO0XH, THXOMHUpPOB HamboJiee BBICOKO OLIEHMBAJl XPHCTHAH-
CKHUIl NepHoJ UCTOPUH UeJIOBEUEeCTBa, IIPU3HABAI €T0 BPEMEHEM BO3-
pactaHus MpaB YeroBeKa 0e3 pa3iuyusi COCTOSHUS, T0Ja U BO3pacTa,
Pa3BUTHS MOJUTHYECKON CBOOOIBI, YEIOBEKOIIOOMS, paBEHCTBA BCEX
nepes IopuIUYecKuM 3akoHoM. [lo mepe ocnabieHust HanmpsKeHHs
PEJIMTMO3HOM KM3HU OOIIECTBA M OTMAJCHUsI XPUCTHAHCKOTO MUpa OT
Xpucra crpemiieHHe 00IIecTBa K BHEITHUM TIPOSIBICHUSAM CBOOOBI (K

" Tuxomupos JI. A. O coGoze. .. C. 451, 454,
% Tuxomupos JI. A. O cBoboze. .. C. 442-443.
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CcBOOOJIE TPAKAAHCKOW M MOJUTHYECKOH), MO YOEKICHUIO KOHCEpBa-
TUBHOTO MBICIHUTENS, BO3POCIO M JaXe B ONpEAeIEHHbIH MOMEHT
JTOCTUTIIO amoresi: cioBa 0 cB00O/Ie HAMIOJHWIN MU, HAYKY, (hHUI0CO-
¢uto u KoHCTHTYIHIO. OJHAKO ATO CTPEMIIEHHE OKa3ajoch Ha MOBEp-
Ky «IpOCTOW (paHTacMaropuieid, 1 BMECTO TIPOBO3TJIalIaBIIeiicss abco-
JIOTHOHM CBOOOJIBI CTANIO PAa3BUBATHCS TOJHOE YMpa3J HEHHE CBOOOIbI
JIMYHOCTH ¥ 06IIecTBay .

IlepBeiii gaszuc oTkaza ot cBoOob! JI. A. THXOMUPOB CBSA3BIBAI C
passuteM ¢uiocoduu XK.-XK. Pycco, nmenyemoit UM «penurueii mo-
JUTHYECKON CBOOOJBI», KOTOpasi TPUHsIIA 32 aKCHOMY IMPHPOIHYIO
CcBOOOY JTMYHOCTH M CaMOJOBJICIOIIEE e¢ MpaBo, *keJajla IOCTPOUTh
00I11eCTBO, MPOUCTEKABIIEEe U3 CBOOOJHOTO J10roBopa JnyHocTed. Ha
NpaKkTUKe, OJIHAKO, BOOOpakaeMble aOCONIOTHBIC TpaBa JIMYHOCTH
MOTJIM TIOAJICPKHUBATHCS B OOLIECTBE TOJBKO MPU MOCTOSHHOM HEIO-
CPEJCTBEHHOM YIpaBJICHUH Tpa)KIaHaMHU CO CTOPOHBI TOCYAapcTBa,
OJTHAKO U TIPH STOM CBO0OIa TMYHOCTH HE ObLIa 0OecTieueHa, a Helo-
CpEIICTBEHHOE YTIPaBJIICHWE OKa3aJIoCh HEOCYIIECTBHUMOU (paHTa3Hew.
Torna npunuIoch MPUOETHYTH K MPEICTABUTEILCTBY, KOTOPOE CKOPO
OTTECHWJIO TPaKJaH OT BJIACTH W OCTABHUJIO UM TOJBKO OJWH MOMEHT
«CBOOOTBIY KaK CBOOOBI BRIPAXKEHUST MHEHHSI TIPH 1T0/1a4e TOJIOCOB Ha
BbIOOpax. [Ipm 3TOM oOKazasoch, YTO TPaKAaHUH €CTh BEIWYHHA,
OyM3Kasi K HyJO, a JeMCTBUTENBHYIO CHITy COCTABISIOT JIUIIb «ITOJIH-
TUKaHE. [locTpoeHNe MOTUTHYECKO CBOOOIBI M3 CaMO/IOBIICIOIIETO
[papa JMMHOCTH HEYNEPKUMO BIEKIO MUD K MOHIKCHUIO Mpasa U
VIIpa3qHEHUIO CBOOOIBI .

VYrposy abcomoTtHoil cBoboxe JI. A. TuxomupoB ycmarpusan
TaKk)Ke B PACIPOCTPAHCHUW COIUAINCTUYCCKUX YUYCHHU, TOJAMEHSB-
VX [IEHHOCTH CBOOOBI MaTepHaIbHBIMU WHTEPECAMH — B IUIIIE, TTH-
The, KoMbopTe. IlepBrIil Iar kK YHUYTOXKEHHUIO JINYHOCTH C/IETAII0, 10
ero MHCHHIO, YYCHHE coluanucrta-yronmucrta Pobepra OysHa, cum-
TaBUIEro YeJOBEKAa CO3/JaHMEM BHEIIHUX yCJIoBUU. Takoe Bo33peHue
YOpa3IHsI0 CBOOOMY, MOCKOJbKY CBOOOJAa HMeENa CBOWCTBO OBITh
MEPBONPUYMHON, a HE CIIeJACTBUEM. BTOpBIM mMIarom ctajg Hay4dHBIH

" Tuxomupos JI. A. O coboze. .. C. 454455,
% Tuxomupos JI. A. O cBoboze. .. C. 456-457.



MesxaAyHapOAHDIH HCCACAOBATEAbCKUI HHCTUTYT

77

http://www.mii-nauka.com

commanmu3M K. Mapkca u ®. Durensca. brnaronaps couuamuctuue-
CKHUM TEOpUSIM, KaK KOHCTaTUPOBal TUXOMUPOB, 32 HECKOJIBKO ACCST-
KOB JIET JIMYHOCTh M €€ BHYTPEHHsA CBOOOIa ObUTM pa3BEeHYAHHI, a
00IIecTBO MPUHSIIOCH 32 00OTOTBOPEHNE BHENIHUX YCIOBWH JKHU3HU.
TUXOMHPOB HUPOHWYECKH MPOTHBOIOCTABIISI XPUCTHAHCKYIO JTHY-
HOCTb, YEPIABIIYI) BHYTPEHHIOK CBOOOJ]Y B OOILICHHH C JyXOBHBIM
MUPOM, OOHMINABIICH JIMYHOCTH HACJICAHUKOB «CBOOOJIBI, pABEHCTBA
u OparctBay. OH mpepocTeperai oOMIECTBO OT COIUAIMCTHYCCKOTO
CTpOsi, KOTOPHIH, IO €ro CJI0BaM, CIIOCOOCH OBbLI OTHATH Y JIOACH UX
CcBO0OO/TY ¥ CAMOCTOSITEIIBHOCTh, OKOHYATEIIbHO YHU3UB YEIIOBEUECKYIO
JIAYHOCTB .

WHCTUTYT TIpaB JNWYHOCTH OBUT TECHO CBA3aH B HMACHHBIX TIO-
CTPOCHHUSX POCCHICKUX KOHCEPBATOPOB C MHCTUTYTOM CHJIBHOTO TO-
cynapctBa. CWIbHOE TOCYJapCTBO M CHIJIbHAs BJIACTh, B CBOIO O4e-
peab, CYUTAIUCh UMH aTpUOyTaMHU CaMoIepKaBHO-MOHAPXUYECKOM
dhopmel ipaBneHust. CamojiepkaBue ObLIO JUIsl KOHCEPBATUBHBIX MbIC-
JUTENe UMHCTUTYTOM KaK MOJIUTHUYECKUM, TaK U, B MEPBYIO Oouepeib,
penurnosusiM. OHO npencrasisuio popmy BepxosHoit Brnactu, ocHo-
BaHHYIO Ha JyXOBHOH CTOPOHE YEJIOBEUECKOI'0 CYLIECTBA, HA BBINOJ-
HEHWH BBICIIErO JI0JITa MOHApXa mepe Borom, HapoIoM U HCTOpPHEii-.
Cuta MOHApXHYECKOW BJIACTH BUJCIACH KOHCEPBATUBHBIM MBICITUTE-
JSIM B €€ PEIUTHO3HO-HPABCTBEHHOM OCHOBAHHH, B TOM 00CTOSTEIh-
CTBE, YTO POCCHICKOE CaMoJiepyKaBHe ObIJIO OCBSILEHO aBTOPHUTETOM
lepkBu 1 6a3upoBalIOCh HA HAYAJIAX MPABOCIABHOM BEPHI, OBLIO Xpa-
HUTEJIEM HApOJHOTO JyXa, 3aKPEIUICHHOM B Bepe, 00bIUasx W S3bIKE.
NmMenHo MoHapxus MOrja, M0 MHEHHIO KOHCEPBAaTUBHBIX aBTOPOB,
FapMOHU3UPOBATH OTHOLUEHUS MEXAY BEpOM, BIACThIO, 3aKOHOJA-
TEJIBCTBOM M OOBIYAsMHU, C OJHON CTOPOHBI, U BHYTPEHHEH CBOOOI0MH
JMua, ¢ Jpyromu.

Bnacte camonmep:kaBHOro MoOHapxa B IMOJUTHUKO-TPABOBBIX KOH-
LICTIIUSAX POCCUMUCKUX KOHCEPBATOPOB BBHICTYMNAJa YCIOBHEM ISl pas-
BUTHSI TTO3UTUBHOTO TIpaBa U CyOBEKTHUBHBIX MpaB. B 3ToM coctosuio
OYEpEeIHOEC CYUIECTBEHHOE OTIMYUE IOJUTHUKO-IIPABOBOM JOKTPUHBI

" Tuxomupos JI. A. O coboze. .. C. 459-460.
Pennuxos A. B. KoncepBaTiBHast KOHIIETINSI POCCUICKOH rocyapctBeHHOCTH. C. 94.
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KOHCEpBaTHU3Ma OT B3IVISIOB JMOEpaIbHBIX TEOPETHKOB Ha B3aHMOOT-
HOIIICHHSI MOHAPXUYECKOW BIIACTH U JIMYHOCTH. B nmbepanbHOl Teopuun
camoiep)kaBHas MOHApXUsl TIpeJicTaBaia HeM30eKHBIM 3II0M ISl pea-
TU3aIAN JTHYHON CBOOOBI, T.K. IMYHOCTh B YCIOBHSIX CaMOZEp)KaBUs
ObUTa JIMIIeHA TpaB U OoOpeMeHeHa OOJBIINM YHCIIOM O00S3aHHOCTEM.
BbiiBuHyTas mOepaiaMu KOHIICIIIUS HEraTUBHOW CBOOOIBI (CBOOOIbI
OT Tocy1apcTBa) ObLIa HalleJIeHa Ha TO, YTOOBI «OTBOEBAThY y rOCYAap-
CTBa MOOOJIBIIE CBOOOJIBI, OTPAHUYUB MPOU3BOJ MPABUTENS NpaBaMu
mnyHocTH. KoHcepBaTopbl, HAalpoTHUB, OOOCHOBAJIM B3IV Ha CaMo-
JIepKaBre KaKk Ha WHCTUTYT, CIIOCOOCTBYIOIIMN Pa3BUTHIO IMOJIUTHYE-
CKUX W TPa)XIaHCKUX cB0O0a. MbI Haxonum ero y JI. A. Tuxomuposa,
KOTOpPbIMA Tucan: «Bceskuii, KTO B Cy»XJICHUM CBOEM OCHOBBIBAETCS Ha
TOYHBIX (paKTax, HE MOKET HE BUICTh, UYTO HAIIIe TOCYAaPCTBO, PYKOBO-
JAUMO€ HEOrpaHNU4YCHHBIM CaMOI[ep)KaBI/IeM MOHAapXx0B, HCYKJIOHHO, M3
TIOKOJIEHUS] B TOKOJIEHHWE, PAa3BUBAJIO I'pakJIaHCKHE MpaBa CBOUX IOJ-
JAHHBIX U PACIIHPSIIO 00/IACTH CBOGOIBI HX JACHCTBHIN .

«Bcsikast cBobosa M camasi KU3HbB... 4yelloBeyecKkas B OOLIeCTBE
BO3MOJKHBI TOJIBKO TIPH YCJIIOBUHW €IMHON W OECCIIOPHOM, HaJl BCAKOU
BJIACTBIO TOCIIOACTBYIOMIEH BiacTH. Ee ocnabneHrne Hen30eXHO TO-
POX/IAeT CMyTy»’, — MPU3HABAN TOYTH 33 TPETh BEKA JO BBICKA3BIBA-
uHus JI. A. TuxomupoBa M. H. KatkoB. «Tonpko mo HemopazyMeHHIO
JIyMaloT, 4TO MOHAapXWs W caMmojepKaBHe HCKIIOYAIT «HApOIHYIO
CcBOOO/Y»; Ha caMOM e JieJie OHa oOecrevynBaeT ee 0ojee YeM BCs-
KHil [1aGTOHHBINH KOHCTHTYLIHOHATH3M .

B TpakToBKE camonepkaBHOW (OPMBI TPaBICHHS KaK yCIOBHUS
JUIL BBEIEHHS TPaKAAHCKUX CBOOOJ KOHCEPBATHUBHBIE MBICIHUTEIN
MIPOSIBIISUIM €AMHOMBICIHE. B X Xope rojsocoB ObuT 3aMETEH U TOJI0C
OPUIUICCKON TIpodeccyphl MPaBOTO HampaBlieHWs. Tak, TpuBaT-
JIOLEHT I0pUINYECKOro (akynbreTa XapbKOBCKOIO YHUBEPCHTETA, B
CKOpOM BpeMeHH cTaBimii npodeccopom HoBopoccuiickoro yHuBep-

! Tuxomupos JI. A. Tocynapctso, cBoGOaA H XPUCTHAHCTBO / MOCKOBCKHE BEIOMOCTH.
1912. 2 okTsI0ps1.

? Kamxos M. H. CoGbitist 1 Mapta // Kamkoe M. H. Vimmiepus u kpamora. M., 2007. C.
231.

3 Kamxkos M. H. O camonepkaBiu 1 KoHCTHTYImi. M., 1905. C. 33.
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cuteta B. JI. KaTkoB ykasbiBan: «B Poccuu TONbKO cuibHasi BIACTb
CHOocOOHa AapoBaTh HACENICHUIO HE3bIOJIEMbIE OCHOBBI I'PaKIaHCKOMH
cBOOOJbI Ha Hayajax AEHCTBUTEIbHONW HENPUKOCHOBEHHOCTH JIMYHO-
CTH M pa3IHYHEIX cBOGOIY' . He MeHee 0HO3HAUHO BBICKA3bIBANCA HA
9TOT cyeT npodeccop U AekaH opuandeckoro (akymnbprera HoBopoc-
cuiickoro ynuBepcureta I1. E. Kazanckwuii: «Benmukue npeodpaszosa-
tenn Poccnm He pas cBepxXy AOHHM3Y peOpMUPOBAIN €€ ToCyIapcT-
BeHHBII cTpoil. [locnequuii oka3biBaics COCOOHBIM yCBauBaTh cebOe
caMmbI¢ IMEPeIOBbIC MPUOOPETECHUSI COBPEMEHHOM FOPUIUIECKON MBIC-
mu. CoumanbHBI Iporpecc M MOJUTHYEecKas cBOOOJa BOBCE HE He-
npuMEpHMBL ¢ CaMOIepIKaBHEM .

l'ocynapcTBo B BO33pEHHAX KOHCEPBATOPOB TMPEJCTaBAIO HE
TOJIBKO TIOJTUTHYECKON CHIIOHN, pa3BUBAaBIIEH CBOOOJBI W HalIEISBIICH
IIpaBaMM HaceJeHHe, HO U MHCTUTYTOM, PEaIn30BbIBABUINM KOHTPOJb
HaJ[ OCYIIECTBICHUEM TIPaB M CBOOO] TMYHOCTH U 00EPETaBIIUM JINY-
HOCTB OT JKCIIecca 3J10ynoTpednenust cBobonoil. «l'ocynapcTBo BOo-
pyxeno, — mucan M. H. KatkoB, — HO He mpoTHB cBOOOBI, KOTOpast
TOJIBKO B OTpajie €ro M BO3MOKHA; OHO BOOPY’)KEHO IPOTHB IPYTIHX
rocyJ1apcTB Kak BHE, TaKk U BHYTpH ero... CoOupas u cocpeaoTounBas
BJACTh, TOCYJapCTBO TEM CaMbIM CO374aeT CBOOOJHOE OOIIEeCTBO.
Bunacte Han BiactsaMu, BepxoBHas BiAaCTh HA BCSKOM BIACTBIO — BOT
Hayajo cBoOOIbl. YTO MpsIMO MM KOCBEHHO HapyIlaeT cBOOOAY, TO
MIPOTUBHO U TOCYJIaPCTBEHHOMY Haydamy...»

B pamkax penuruo3HO-HpPaBCTBEHHOTO MHUPOIOHMMAHHUS POCCHI-
CKUX KOHCEPBAaTOPOB M MX IPEJCTABICHUS O CaMOJepKaBUN KaK O BBI-
pasuTesie HpaBCTBEHHOT'O Uieaa U HapOJHOTOo qyXa (opMUpPOBAJICS UX
B3IJISI/T HA TIPABOBOM cTaTyc JMLA, COOTHOLIEHHUE €ro MpaB U 00sI3aHHO-
creil. Kak u3BecTHO, B mnOepanbHON JOKTPUHE MIpaBa JIMYHOCTH, TPaK-
TyeMble B IIMPOKOM CMBICIIE KaK IOPUANYECKOE BBIpAKCHHUE €€ CBOOO-
IIbI, @ B Y3KOM, — KaK IOpPUIWYECKH OIPEIEIEHHBIE TPABOMOYHS, KOTO-
pble JIMYHOCTh IOJIydyasla B OOLIECTBE IS I0JIb30BaHUs CBOEH cBOOO-

' Kamxoe B.J] HpaBCTBeHHas M PENMIHO3Has CAHKLUA pycckoro CaMoiepiKaBHs.
XapBKOB 1907. C. 25.

Ra3chrcuuH E. Bnactp Beepoccuiickoro Ummneparopa. M., 2007. C. 556.

* Kamwos M. H. Ceo6ona u Biacts // Kamikos M. H. I/IMHepI/m u kpamona. M., 2007. C.
252-253.
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JIOM, BBICTYIAJII OCHOBHBIM 3JIEMEHTOM IIPaBOBOT'O CTAaTyca JIMUHOCTH
U €ro OcHOBOHM. Mexay TeM 00s3aHHOCTb, IIOHUMaeMasl JudepaIaMu
KaK OrpaHHUYeHHUE JIMYHON CBOOOBI B 0OIIECTBE, HEM30EKHAS KEPTBA,
KOTOPYIO JIMYHOCTh TPHUHOCHJIA CBOEW CBOOOJION B IONB3Y 0OIIecTBa
JUTS TIOJTYYEHHUS OT HETO MPAaBOBOM OXpaHbl 3TOH CBOOO/IBI, BHICTYyTIAJA B
WX KOHIIETIIIMH B Ka4eCTBE 3JIEMEHTa MPOU3BOTHOTO.

[MpuHIMITHATBHO UHOW B3MJIS]T HA JIUAJICKTHKY MpaB M OOS3aHHO-
CTel JHIA HUMENCS Y TEOPETUKOB KOHCEPBATHBHOM IOJUTHKO-
npaBoBoil Mbicnu. [lpenenbHo sicHO oH ObUT  chOpMYIMPOBaH
JI. A. TuxomupoBbIM B ero padore «EaumHONMYHAs BJIACTh KaK MPHH-
LHUII TOCYAapCTBEHHOr0 cTpoeHus». «B camoil BepxosHoll Biactu, —
nyucan TuXoMHpOB, — IPAaBO UCTEKAJIO YK€ U3 00s3aHHOCTH, U3 MHC-
cuu ee. TONBKO I UCTIOTHEHUS TOM MUCCHH, JJI1 BOBMOXKHOCTH HC-
MOJIHSTH 00YCIIOBJIEHHBIE et0 00si3aHHOCTH BepxoBHas Biacth momy-
4uJia CBOMW IpaBa U He OT Jirojied, a ot bora. He mojsm, crano ObiTh,
NPUHAJICKAIO0 U ONpeiesieHNe IPaHull 3TUX IpaB. HpaBcTBeHHO ke
penurno3Has uaes, paszessieMas Haluel W BbIpakaBllas IO €€ Bepe
BOJIIO bouio, orpaHnunBaia npasa Laps He MpaBaMH MOAJAHHBIX, a
TOJIbKO MX OOS3aHHOCTSMH BBICIIEH KaTeropuu, a MMEHHO OO0sI3aHHO-
CTSIMU MX B OTHomeHUM bora. Hukakmx npyrux npas MOJIAaHHBIX B
oTtHomeHnu Llapckoii BlIacTH He 3HAET ATa Hjesl, KPOME TeX, KOTOPbIe
JTAIOTCS HAIIMMU 0053aHHOCTAMH B OTHOIIeHnH bora... Kak y Binactu,
TaK W TOJJaHHBIX MPAaBO B OCHOBE OMpENENseTcsl 00s3aHHOCTEHIO. ..
NpaBo €CcTh TOJBKO (popMyma yCIOBHMA, HEOOXOIUMBIX IS MCIOTHE-
HUsSL 00s13aHHOCTH ... [IpaBo sBisleTcs JMIIL MOCIEACTBHEM 00s3aH-
HOCTH H Pe3yJIbTATOM B3aHMHBIX 00S3aHHOCTE .

O06ocHOBaHME TOW JK€ MBICIIM HAa TPUMEpE TOCYJIapPCTBEHHOTO
mpaBa MbI BCTPEYaeM Yy KOHCEPBATHBHO MBICIIAIIETO pPeIaKTopa-
u3JaTeNs NomyJsipHoi cTtoimuuHoi razersl «Hosoe Bpems» A. C. Cy-
BOpHUHA, 3aMETHUBIIETO, YTO «... B KOHCTHTYLHSIX TOBOPUTCS HE TOJb-
KO 0 cB0OO/axX, HO U 00 OrpaHMYCHMAX WX B U3BECTHBIX CIy4asx, HE
TOJILKO O IMpaBax IpakAaH, HO M 00 OOS3aHHOCTAX MX K MOHAapXy H

" Tuxomupos JI. A. Exqueonndsas BIACTh KaK NPHHIMIT TOCYAAPCTBEHHOTO CTPOCHHS //
Tuxomupos JI. A. llepkoBHBIIT cOO0p, €QMHOIIIYHAS BIacTh U pabounii Bonpoc. C. 155—
156.
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rocymapcTBy. Ha 0653aHHOCTSIX CTPOSITCS 1 TpaBay .

[IpencraBiaeHne 0 BTOPUYHOCTH IPaB 10 OTHOLICHHUIO K O0s3aH-
HOCTSIM BBITEKAJIO TaKXK€ M3 KOHCEPBAaTHBHOI'O B3IUIAJa Ha YEJIOBEKa
KaK Ha YacCTHILy IEJI0r0 — OOIIHOCTH peabHON (HapOI, TOCYIapCTBO)
W MUCTHYECKOH (penurusi, KyJabTypHas Tpaauius). bynydn ydacTbio
[EJIOT0, WHAWBUJ JIOJDKEH ObUI COOTHOCHTH CBOE IIEJIeToJIaraHue C
UHTEepecaMy OOLIHOCTEH, B KOTOpbIe OH BXOAMJ. YenoBek mMen 00si-
3aHHOCTH TI0 OTHOIIEHMIO K 3TUM OOIIHOCTSIM: COLMAJIbHBIE O0sI3aH-
HOCTH 1O OTHOILEHHIO K CEMbE, COCIIOBUIO, OOIIECTBY, HAIUU U T'OCY-
JIapcTBY, a TAaKXKe IyXOBHbIE OOS3aHHOCTH IO OTHOLIEHHIO K bory.
[Ipu3Hanue 3a MHAUBUIOM CYOBEKTHBHOTO IIPaBa CTAaBMIIOCH KOHCEP-
BaTOpaMH B TECHYIO 3aBHCHMOCTb OT BO3JIOKCHMS Ha HETO Kak Ha
cyOBeKTa 3TOro mpaBa 00S3aHHOCTH, KOPPECTIOHAMPYIOIMIEH Mpeaoc-
TAaBJICHHOMY [PABOMOYHIO”.

[Tpon3BOAHBIM OT B3IUIsZa KOHCEPBATOPOB Ha MEPBHYHOCTH 005-
3aHHOCTEH M BTOPUYHOCTH IIpaB YeJIOBEKA BBICTYMAJO MX MpEACTaB-
JIEHWE O MPUPOJIE MOJINTHYECKHUX MpaB. KoHCepBaTHBHbBIE MBICIUTENN
BBICTYNIJIM MPOTHUB PAaCIHPOCTPAHEHHOIO BO33PEHUS] HA IOJINTHYE-
CKy10 cBOOOJy Kak Ha CBOOOJY JIMYHOCTH Y4acTBOBATH B TOCYAApCT-
BEHHOM YCTPOCHHH, TOCKOJIBKY YCTPOEHHE TOCYJapCTBa SBISIIOCH,
COTJIACHO UX JIOKTPHUHE, J1eJ10M ToJIbko BepxoBHoi Biactu. ITostomy
MOJIUTHYECKHE TTpaBa JJisi KOHCEPBATOPOB O3HAYAJIM UMEBIINECS y Ya-
CTHBIX JIMIl BOBMOKHOCTH M 00513aHHOCTHU Cliy>keHusi BepxoBHoii Bia-
CTH B OCYILIECTBIJIEHUH €10 JIeJIa TOCYIaPCTBEHHOI'0 YCTPOESHMS.

SIpKO M TaKOHMYHO BbIpa)kajl CBOM B3IVl HA COOTHOIIEHUE TOJIH-
TUYECKUX TpaB M O0sA3aHHOCTEH KOHCEepBAaTWBHBIN ImyOimmmct M. H.
KartkoB B cBoeii nzBecTHOi crarbe «Hamra Korctutymms», omyoamKo-
BaHHOW B «MOCKOBCKHX BEeIOMOCTSIX» B 1882 r. «MBblI, pycckue moa-
JIaHHbIC, YK€ o0azaeM TeM, 4To OoHM (JubepanbHbie maptuu — A. T.)
00eaT 1apoBaTh HaM; Yy Hac eCTh JaKe He4To OoJibllee, — MUcall

' Cysopun A. Pyccko-noHCKast BOifHA M pyccKasi peBOJIOLMS. MalleHbKue IHChMA
51904-1908), M., 2005. C. 299.

Kapyos A. C. Tlpobnema CyObeKTHBHBIX IIpaB M OOS3aHHOCTEH B PYCCKOM
koHcepearm3ame // Lex Russica (Hayunele Tpymsl MOCKOBCKO# TrocynapCTBEHHOM
1opuandeckoit akagemun). M., 2006. Ne 3. C. 447-448.
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KarkoB, — OHM XOTAT JapoBaTh HaM IOJUTHYECKHE IpaBa, HO y Hac
€CTh MOJUTHYECKUE 00s3aHHOCTH, a 3T0 OoJjblie. B o0s3aHHOCTSIX yike
3aKJIIOYAIOTCSl IIpaBa, OOS3aHHOCTH HEOTIYYHO COIPOBOXKIAIOTCS Ipa-
BamMH. UTO HaM B 0OSI3aHHOCTb MIOCTABJIEHO, HA TO HaM... ¥ IIPaBO JAHO.
Ho ecnm 3a 00s13aHHOCTBIO camMo c0o00i cietyeT mpaBo, TO HE BCerna
00513aHHOCTH TIOCTICBACT 3a TPABOM, KOTJIa OHO BBIJIBUTACTCSl BIIEPE/I.
[TpaBo, He MPUKPBITOE 00S3aHHOCTHIO, YHOCHTCSI HAJIETKE JAJIEKO BIIE-
pen, octasisisl mo3aau cebst Oarax oos3aHHOCTed. HanpacHo Ham cynar
KOHCTUTYLIMIO; MBI YK€ MIMEEM €€ B Halllell TOCYJapCTBEHHOM MpHCSTE,
KOTOpasi 00513bIBaCT BCAKOIO PYCCKOro MOAJIAHHOTO PAAETh O MOJIb3ax
l'ocynaps u rocyaapctsa... KTo 3T0oro He Aenaer, TOT B CHILy HAlEro
«IIPaBOBOTO TOPsAKa» OyleT U3MEHHHMK M NPECTYIMHHUK. A €CIIM Kax-
IIBI U3 HAac 00s3aH CIYXHTh... [Ipectomy m OTeuecTBy, TO Ka)blid,
KOHC€YHO, UMECT U NIPaBO MCIOJIHATL 3TY 06$I3aHHOCTb>>1.

VYnpekapmuit M. H. KaTkoBa B MoiIUTHYECKOM pOMaHTHU3ME, YB-
JICUCHUH TPOTIOBEABI0 M3BECTHBIX NMPHHLMUIIOB 0e3 o0JieueHus] X B
KOHKpETHBIE MTPaBOBbIe (JOPMBI U MEXAHU3MbI UX pealu3aluu, IOPUCT
KOHcepBaTuBHOIrO HampasieHust H. A. 3axapos, BmecTe ¢ TeM, B OII-
pelesIeHUH COAEP)KaHHUs IyOJMYHO-IPABOBBIX OO0sI3aHHOCTEH Mpo-
nmoipkan nuHuio KatkoBa. 3axapoB Tarke MPU3HABAT ITHYCCKUH Xa-
paKkTep POCCHUUCKON KOHCTUTYIIMM, OCHOBAaHHOM Ha HPaBCTBEHHBIX
00s13aHHOCTSIX JMYHOCTH: «HacTroslnas KOHCTHTYLHMSI 3aKIo4YeHa B
JIyIlIe Ka)JI0ro pyccKoro — B JyIlie apsi B BU/€ BO3JI0XKEHHON HAa HEro
Borom 06s3aHHOCTH BecTH CBOM Hapoj K OJaroJleHCTBHUIO, a B JyIle
Ka)JI0T0 €ro NOJJIaHHOT0 KaK 00s3aHHOCTh oMorath Llapio B ucnoi-
HEHMU €ro 3a/ayd, 4YTO Ui OOJIerdeHus] MCIOJHEHUs JOCTUIaeTcs
61aroapst CyIIECTBOBAHHIO COCIOBHIA. ..»~. CBOI FOPHIMYECKHIA TPY/I
0 cHucTeMe poccuicKoi rocynapctBeHHoCTH H. A. 3axapoB 3aBepiiui
ONTUMHUCTHYECKUM IPOTHO30M, YTO «... JBUTATEIEM IOCYyIapCTBEH-
HOM HU3HU JIOJIKHA CTaTh HE CTOJBKO CHJIA U FapaHTUs MPOTHUB IMPO-
M3BOJIa, CKOJIBKO JIBYCTOPOHHEE JJOBEPHUE BJIACTH U MOJABJIACTHBIX, OC-
HOBAaHHOE Ha B3aMMHOM CO3HAHUH CBOETO J0Jra, Ha OOLIeM cTpemiie-

! Kamroe M. H. Hama Koncruryuus // Kamxos M. H. Vmnepckoe coso. M., 2002. C.
403.
% 3axapos H. A. CrcteMa pyceKoii rocyIapeTBeHHOM Bracti. M., 2002. C. 118.



MesKAYHAPOAHDINA HCCAEAOBATEAbCKHI HHCTUTYT 83
http://www.mii-nauka.com

HUU K IPOIPECCUBHOMY DPa3BUTHIO BCEX CTOPOH TOCYAApCTBEHHON
JKU3HU CTPaHBD) .

[IpoBo3riamas IepBUYHOCTD My OIMYHO-TIPABOBBIX 00513aHHOCTEN
10 OTHOLICHHUIO K IpaBaM, KOHCEPBATOPbl UCXOAMIM U3 yOeKIeHus,
YTO OOIIECTBEHHBIH MOPSAIOK OCHOBAaH HA JIOJT€ W JAWCUUIUIMHE, YBa-
JKaeMBIMHU KaK BJIACTBIO, TaK U MO/BJIACTHBIMU. V3BeCcTHBIN KOHCEpBa-
TUBHBIN myonunucT raszetsl «HoBoe Bpemsi» M. O. MeHBIIMKOB B CTa-
e 1906 1. mox HazBaHueM «Bpilie cBOOOIBI» JOKA3bIBaJ, YTO CBO-
0012 1o caMoi PUPOJIE CBOCH «JIHMIIbL CPEICTBO U TOJIBKO CPEACTBOY,
KOTOPOE JIOJDKHO CIIY>KHTh BBICIIEMY W JKEPTBOBaTb CO0OH BO nMs
€ro, a BHE 3TOW CIy>KOBl M OIAropofHON KEPTBHI OHA CTaHET Oec-
CMBICJIAIICH, WJTH TIPEIIIOTOM K KatacTpode. Bricmiel mensio cBoOOIBI
MeHBIINMKOB NPOBO3MIIAIIAT HUBUIU3ALNI0. ICHoNb3ys TEpMUH «Iu-
BUJIM3AIM» B 3HAUEHUU CHHOHMMA KYJbTYpHl (KyJbTYpHOU ToCcyaap-
CTBEHHOCTH W TIPaBOBOM cHCTeMbl), MEHBIINKOB BBICKAa3bIBAICSA 32
HEeNpepbIBHOE OrpaHnveHue, o0y3aaHue U ypaBHOBEIICHHE CBOOOIHI,
IIOCKOJIBKY B OCHOBE LIMBMJIM3ALIMU JIeKalla UJesl CIIy>KeHUs (ToagaH-
HOT'O — TOCYAapCTBY, MaTtepu — pebeHky u T.1.). [Ipu sTom Menbm-
KOB HE SIBJISUICS TPOTUBHUKOM Pa3BUTH JIMYHOW, CEeMeHHOH, o0mecT-
BEHHOH, TOCYJIapCTBEHHOM M BCEHAPOIHON CBOOOJ, HO IOjaraj, 4To
9TO Pa3BUTHE JOJKHO OCYIIECTBISATHCS B OINPENEICHHBIX TPaHUILAaX U
«PETyIUPOBATHCS LENBI0 CBOOO/ABI — IIMBUIM3ALIMEH», KOTOpask O/JHa
MOXET JIaTh MePY OCBOGOXKICHHIO".

BaxHBIM KOMIIOHEHTOM JIMOEpaIbHOM TEOpUH MpaB JIMYHOCTH
ObUIO MPEICTaBJICHUE O BCEOOIIHOCTH IpaB, HAJACNCHUHM HMU BCEX
rpaxJaH B PaBHOM OOBEME COINIACHO HNPUHLMITY (POpMabHOTO IOpH-
JUYECKOTO PABEHCTBA HE3aBHCHMO OT X COCJIOBHOTO, BEPOHCIIOBE/-
HOTO M WMYIIECTBEHHOTO TIOJIOKEHHUs, 00pa3oBaTeIbHOrO IEH3a.
KoHcepBaropsl He ObUTH CTOPOHHUKAMH (POPMANEHOTO FOPHINYECKO-
ro PaBeHCTBA. JTO OBUIO CBS3aHO C WX BO33PEHUSMHU Ha OOIICCTBEH-
HBIA  CTPOH, yOEXKIEHHOCTbIO B NPEUMYIIECTBE  COCJIOBHO-
HepapXuuecKoro CTPOEHHUS oOmiecTBa Hajl SraJIUTapHO-

' 3axapos H. A. Yxas. cou. C. 335.
2 Menvwuxos M. O. Boiwe cBoGoabl // Menvuiuxos B. O. Bpiwe coGompl. CTaTbu 0
Poccun. M., 1998. C. 173-175.
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JIEMOKPAaTUYECKUM OOILECTBEHHBIM yCTpOHCTBOM. U3 IBYX THIIOB MH-
POBO33pPEHUSL — PAHTOBOI'O M ArajIUTapHOro, BbiaenenHoro M. A. Nib-
MHBIM MPHMCHATEIBHO K COBPEMEHHOMY eMy OOLIECTBY', KOHCEpBa-
TOPBI B OOJBIIMHCTBE CBOEM BBIOMpaIH paHroBoe. PaHToBBIN moaxo.
OasupoBayicsi Ha MPEICTaBICHUN 00 M3HAYaJIHLHOM HEPABEHCTBE JIIO-
JIell B UX COLMAILHOM TIOJIOKEHUH, YPOBHE 00pa3oBaHusi, MOTPEOHO-
CTSAX U Jp., BBIPQXKEHUEM Yero sIBJsIach MX IOpUANYEcKas HepaBHO-
NPaBHOCTB, TOT/Ia KaK drajluTapHas TEOpusl cuuTaia Haubojee Cyle-
CTBEHHBIM B JIIOJSX TO CXOAHOE M OJMHAKOBOE, YTO MX COIMXKAJIO.
KoHcepBaTopbl-rocy1apcTBEHHUKH PATOBAIU 32 COXPAHEHHE COCJIOB-
HOI Mepapxuu HE CTOJIbKO M3-3a UX JIMYHON INPHUHAMJIEKHOCTU K OIl-
PEACIIEHHOMY COCJIOBHUIO, CKOJIBKO M3-33 IPUBEPKEHHOCTH PEJIUTHO3-
HO-TIOJIUTHYECKUM HjieanaM, B KOTOPBIX He ObLIO MecTa BceoOleMy
paBeHCTBY. Takumu mjeanamMu ObUIH MPAaBOCIABHOE MHUPOBO33pPEHHE,
MOHAPXMUYECKHE YOEXKIEHHs, apUCTOKPAaTHU3M, TIpPEJACTaBICHHE O
CJIO’)KHOCTH ¥ HEOAHOPOJIHOCTH OOIECTBEHHOTO OpPraHn3Ma, HATUIUU
B HeM CyOOpAMHALINK U 1p.”

MoHapXuCThl TIPU3HABAIN HEPABEHCTBO JIIOJIEH B TpaBax U 004-
3aHHOCTSIX, BBI3BAHHOE PA3IMYUEM HX HPOHMCXOXKICHHS, CIIOCOOHO-
CTel, couuanbHBIX (YHKIWH, KOTOpble OHM BhIMONH:IU. [IpaBoBOE
HEPaBEHCTBO MpPEACTaBIsUIOCh UM cripaBeyiuBbIM. JI. A. Tuxomupos
B JTOM CBSI3M yTBEPXkAAJ, YTO «... BO BCEM IPABOBOM CTPOEHUU
JIOJIKHO SIBUTHCSI CTPEMJICHHE HE K YPaBHUTEIbHOCTH, HE K OJMHAKO-
BOCTH, @ K CIIPaBEIJINBOCTH, K COOTBETCTBEHHOCTH TIPaB C 00s13aHHO-
CTSIMH, YTO MBI... 3aMEUYaeM KaK TUIHYHYI 4YepTy MOHAPXUYECKU
CO3/1aBaEMbIX IOPUAUYECKUX OTHOIICHHI . DopMyaupyst KOpILyC
00s13aHHOCTEH W MpaB TpaxkaaH, THXOMUPOB MOApa3messiia Bce Hace-
nenue Poccuiickoit umnepuu Ha nBe kareropuu. [Ipu sTom kaxzaas u3
HUX ObUIa OJMHAKOBO HAIleJIeHAa Ha Cy»x)O0y rocymapctBy. [lepByto
KaTErOPUIO COCTABIISIIN BCE PYCCKUE, KOTOPBIX MBICIIUTENb ONPEAEISII
KaK TpaKIaH WMIIEPHH, O0S3aHHBIX «CIIOCOOCTBOBATH CO3WIAHUIO U

" Unvun M. A. Co6p. cou. B 10-tu 1. T. 2. Kn. 1. C. 353.
> Pennuros A. B. Yxa3. cou. C. 85.

Tuxomupos JI. A. EpnuHomuuyHas BnacTb Kak MPUHLMII TOCYIApCTBEHHOI'O
ycrpoiictsa... C. 156.
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MOIIEPKAHUIO TOCYAApCTBa, AYXOM M Tpyldamu Pycckoro Hapona
co3naHHoro». OHM HaJEJSUINCh JIMYHBIMU M MOJINTUYECKUMM TIpaBa-
MH. BTOpy10 KaTEropHio COCTABIIAIN HAPOIHOCTH, KOTOPBIE T10 Xapak-
TEpy CBOEMY M HCTOPHMYECKUM TPaJULMSIM HE OBbLIM CIIOCOOHBI IOA-
JIEPKUBATh YyXAYI0 UM HallMOHAJIBHO-PYCCKYIO T'OCY/IapCTBEHHOCTb.
Onu xapakrepuszoBanuch JI. THXOMHPOBBIM Kak MOJJaHHBIE U Haje-
JSUTUCH TOJIBKO JIMYHBIMHU MIPAaBaMH, HEOOXOAMMBIMHU IS HCIIOTHEHHUS
«00s3aHHOCTEH YecTHOW M 0OPOMOPAI0YHON Ku3HM». OTACTHHBIM
JUIAM W3 YMCNa MOJJAHHBIX, UMEBIINM OCOOBIE 3aCIyTH Mepesa pyc-
CKOI TOCYyAapCTBEHHOCTBIO, MBICIHUTENb CYUTA] BO3MOXHBIM Japo-
BaTh NPABA IPAKIAH UMIICPHH .

ITockonpKy caMomepIKell SBIISIICS BEPXOBHBIM apOUTPOM HaJ CO-
CJIOBMSIMU M TPU3BaH ObUI MOAJCPKHUBATH MEKAY HUMH PaBHOBECHE,
TO UMEHHO €MY, 10 MBICIM KOHCEPBATOPOB, IPUHAJUIEKAIO OIpe/e-
JSIOIee MHEHHE O TOM, Kakue cBOOO/IBI CIIEIOBAJIO 1apOBaTh HACENe-
HUIO U B KAKOM 00beMe, U KaKhe COLMAJIbHBIC IPYMIIbl HCKIIOYUTh U3
M0JIb30BaHus OylaramMu cBoOOJbI. B Hambosnbliell Mepe MpUHLUI He-
PaBHOIIPaBHOCTU KacaJiCs MOJIUTHYECKUX IIPaB, KOTOPBIE HE MOIJIM
OBITb «HM PAaBHOMEPHBIMH, HU 0€3YCIIOBHBIMI», HO «I10 MEpE MPAKTHU-
YECKOW BO3MOYKHOCTH CKJIJBIBAJIUCH MPOMOPLUOHAIBHO U YCIOBHO,
IIPUMEHUTENBHO K JKEJIAHUIO ¥ CIIOCOOHOCTHU JIMUHOCTH. .. BBIIIOJIHUTh
Ty 0GSI3aHHOCTb, BO HMSI KOTOPO# ACTCs TIPABO» .

Hambonee  mocnemoBaTelbHBIM  CTOPOHHUKOM  COCJIOBHO-
HMEpapXUUECKOro CTPOCHHUSI OOILECTBA M PA3TUUUN MEXKAY COLHAIb-
HBIMM TPyNIaMH B MX BO3MOYKHOCTSX SIBJISJICS KPYITHBIH KOHCEpBa-
tuBHBI ¢unocod XIX cronmerns K. H. JleoHTheB, cumTaBmImii TO-
JOOHYIO HePapXHUECKH BBICTPOCHHYIO CUCTEMY HE aIlliapaToM IO0AaB-
JeHus1 CBOOOJbI, HO PEryJsaTOpoM TpeOOBaHWM, IPEABABIAEMBIX K
Ka)XKJI0OMY 4YJeHy OOIecTBa B 3aBUCHMOCTH OT €ro mnosoxenus. Cuc-
TE€Ma COCJIOBHBIX ITPUBUJIETMI U IIPABOBOIO HEPABEHCTBA I103BOJISIIA,
[0 MHEHHUIO MBICITUTENS, JOOUTHCS OE30MacHOro AJISi TOCYapCTBEH-
HOCTH M KyJBTYpPbl COOTHOUIEHHSI MEX]Y COLMAIbHON aKTHBHOCTHIO

" Tuxomupos JI. A. CaMoziepskaBre 1 HAPOIHOE TIPEICTABHTEILCTBO. M., 1907. C. 8-9.
Tuxomupos JI. A. EpnuHonmuuHas BnacTh Kak MPUHLMII TOCYJApCTBEHHOIO
ycrpoiictsa... C. 162.
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Macc ¥ WHHULMATHBHOCTBIO 3JUThl. HamOosblias OTBETCTBEHHOCTh
IpU 3TOM JIOXKMJIACh Ha JIIO/ICH, HAXOIMBIIMXCS HAa BEPXHMUX 3TAXax
COLMAJILHON HepapXuH, NMPeKAe BCEro, Ha MOHapxa, OepyIero Ha ce-
0s1 OpeMsi BJIacTH, U apUCTOKPATHIO KaK HOCUTEIbHUILY HCTOPUUYECKUX
MpelaHUuil ¥ XPaHUTEIIBHUILY HeH 0JIaropoJCTBa M 4eCTH. JICOHThEB
yTBEpKAall, UTO BEChb MUp JKMBET Ojlarogapsi yJlaqyHoi rapMOHUHU Me-
K1y CBOOOJON M CTECHEHHEM, T. €. JOOPOBOJILHBIM OTKAa30M OT YacTH
CBOGO/IBI BO MMs1 BBICIIHX HHTEPECOB TOCY1apcTBa’.

K. II. TlobemoHOCIIEB OOOCHOBBIBAT MEepapXxUUYecKOe MOJYNHEHUE
B 00LIeCTBE COLMAIBHBIX TPYII PEIUTHO3HBIMU JJOTMaMH U ObuIT yOe-
JKJIEH B TOM, 4TO KaXKJasi JMYHOCTb JOJDKHA PaCCMaTPUBATBhCS B paM-
Kax Tex 00sf3aHHOCTEH, KOTOphIE BIEKIJIO 3a cOOOM ee IOI0KEHHE Ha
HepapXUIECKON JIECTHHUIIE .

HexotopbiM OCOOHSIKOM OT KOHCEpBAaTOPOB-TOCYIapPCTBEHHHKOB,
CTOPOHHHMKOB PAHTOBOTO U DJIUTAPHCTCKOTO CTPOSHHUS 0OIIeCTBa CTOs-
T OTHAENbHBIE  KOHCEPBATOPBI-CIABIHO(MWIBI,  Takue  Kak
10. ®@. Camapun, U. C. Akcakos, H. f. Jdannnesckuii u C. ®. Ilapa-
noB. OHHM, KaK W3BECTHO, OTCTAMBAJIM HM3BECTHBINH CIIABSIHOPHUIbCKUAN
MOJUTHYECKUH Hieall «HAPOJHOIO CaMOJAEPKAaBUS): «CHia BIACTH —
LIap1o, CHJIa MHEHUS — HAPOAY». DTOT «CUMBOJI BEPhD» CIABIHO(MIBCT-
Ba Obl1 oxapaktepu3oBaH . C. AKCakoBBIM, MHCaBIIUM: «Pycckmii
HapoJ1, o0pasys Pycckoe rocyaapcTBo, mpu3Hail 3a MOCIEIHUM, B JIAIE
1aps, MOJHEHIIyI0 CBOOOY IPaBUTEILCTBEHHOIO JIeHCTBUS, HEOrpa-
HUYEHHYIO CBOOOJy TOCY/IapCTBEHHOH BJIACTH, — a CaM, Yy>KIasiCh BCS-
KUX BJIACTOJIOOMBBIX MPUTSI3aHUM, BCAKOTO BIACTHTEILHOTO BMELIa-
TEJILCTBA B 00JIaCTh TOCYAApPCTBA WJIM BEPXOBHOI'O IMPABUTEIHLCTBOBA-
HUSI — IPU3HAJT 3a 3eMJIeH MBICJIIEHHO — IOJIHYIO cBOOOIYy OBITOBOW M
JLyXOBHOII XW3HH, CBOOOY MHEHHS, T.6. MBICTH | CII0Ba» . CIIaBsHO-
¢uabl ObITM CTOPOHHHKAMH OTHOCHTEIBHOTO PAaBEHCTBA TPAaBOBBIX
CTaTyCOB BCEX COLHMAIBHBIX TPYMI U MPOTHBHUKAMHU NPEIOCTABICHUS

! ur. mo: Pennuxos A.B. Yxa3. cou. C. 71, 80-81; Kapyos A. C. Ilpobmema
CyOBbEKTHUBHBIX TIPaB U 00s13aHHOCTEH B pyccKkoM KoHcepBatisMme. .. C. 455.

>Tur. no: Pennuxos A. B. Vxas. cou. C. 83.

? Axcaros H. C. Counnennsi. M., 1886. T. 2. C. 281.
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SJIMTAM IIOJIUTUYECKUX HpeI/IMYH_[eCTBl. OHHU CUNTAIH, YTO PYCCKUI Ha-
POJI, MPOiiJI CKBO3b BEKOBOE M HEOOXOMMOE BOCIIUTAHUE KPEMOCTHU-
YECTBOM M HAYYHUBINUCH JIUCIUIUIMHE ¥ TMOBHHOBEHHUIO, CO3pEN JUIs
IPaIAHCKOMN CBOGOMIBI”. Ta KATEroprsi KOHCEPBATHBHBIX MBICIIATEICH
BI)ICTyHaHa 3a pacmeeHHe IOJIUTUYCCKUX U I‘pa)K}IaHCKI/IX CBO60,ZI.

CoryiacHO B3IJIsIIy KOHCEPBATHBHBIX TEOPETUKOB Ha IpaBa 4elio-
BEKa, UX MPEJIOCTABICHNUE JIOJDKHO ObUIO OBITH COTIACOBAHO C TOTOB-
HOCTBIO HACEJICHUS PACIOpPSIUTLCS UMH cebe He BO Bpea. s aToro
TpeOOBAIIOCH MPUBUTUE HACEJICHUIO IIEHHOCTEH CBOOOJBI M JMYHBIX
mpaB, GOPMHUPOBAHUE y HETO Pa3BUTOrO MpaBoro co3HaHus. KoHcep-
BATHBHBIC MBICIUTEIH MPHUIABAIN OOJIBIIOE 3HAUCHHE PAa3BUTHIO 00-
[IECTBEHHOI0 MHEHHUS U MpaBoco3HaHus. CiaaBiHO(HIIBI, O KOTOPHIX
MBI TOJIBKO 4YTO yHOMI/IHaJII/I, CUHUTAJIM, YTO CTOAIIAad HaJd COCIIOBHAIMH
camoJiep)KaBHasi BJIACTh JIOJDKHA Obliia TPUCITYIIMBATHCS K OOIIECT-
BeHHOMy MHCHMNIO, CHOCOGCTBOB&BH_ICMY HpaBCTBeHHOMy OFpaHI/I‘-IC-
HUIO CaMOJICPXKaBUSl M PEAM30BABIIEMY TPUHIUI HAPOIHOTO CyBe-
peHutera. B mpoekTe uaeambHOro CiIaBSHO(QMIBCKOIO TOCYIIapCcTBa
CaMOJICPIKABUIO OTBOJMIACH POJIb OXPAHHUTENS JIUYHOW CBOOOJBI, B
TOM YHuclie cBOOOJBI MHEHHUS, CBOOOMBI CIIOBA, CBOOOABI KPUTHUKH U
OGJTHYCHHS ISSHUI IPABHTEIIbCTBCHHBIX .

3HaueHUe MPABOCO3HAHUS I Pa3BUTHUs OOIIECTBA, Ja U JUIs Ipa-
B0OOOpa3oBaHus B 1eoM Obu1o o0ocHoBaHO JILA. TuxomuposiM. [1o
MHEHHUIO JIAHHOTO MBICIUTENS, MPABOCO3HAHKME OOIECTBA, OIpejie-
JISIEMOE UM KaK «COCTOSIHHE JyXa W HACTPOCHHUS TPaKIaH», BIHSIO Ha
pa3BHUTHE TIpaBa, a TAK)KE HA €ro MPOTPECCHBHYIO IBOJIOIUIO B Ha-
MPABICHUN MOHApXUYECKUX HjeanoB. O COCTOSIHUM TMPaBOCO3HAHUS
HACEJICHHSI, B CBOIO O0YepeJib, MOKHO OBbLIO CYJHTH MO €ro MOJUTHYC-
CKOﬁ CO3HATCJIBHOCTH, HpOS[BJIS[BIHeﬁCSI B NIOHUMAaHHUU UM Heﬂeﬁ Tro-
CYJapCTBEHHOI'0 CTPOUTENLCTBA U HENOIYILIEHUH TOr0, YTO YIPOXKAIO
ux nojpeiBy. [IpaBoco3HaHue oO0IIeCTBa OCHOBBIBAIOCH, 10 MHEHHUIO
TuxoMupoBa, Ha TPyJdax yueHbIX U (UIOCOGOB, KOTOPhIC TaBaIU

Kapyos A. C. Tlpobnema CyOBEKTMBHBIX IIpaB M O00A3aHHOCTEH B PYyCCKOM
KoHcepBarusMe. .. C. 457.
2 Lur. no: Pennukos A. B. Yxas. cou. C. 66.
? Iyosuncras E. A. Cnagsodus B mopedopmerroit Poccui. M., 1994. C. 224-225.
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TPaKTOBKY 3aKOHOB pa3BHUTHUS IOCYJapCTBEHHOCTH. byayuu mpencra-
BHTEJIEM KOHCEPBAaTHBHOI'O HAIPABIICHUS MOJUTHKO-IIPABOBOM MBIC-
11, THXOMUPOB MOHHMMAaJ MOJ YYEHBIM HAcleAHeM, B MEPBYIO Ode-
pelib, padOThl CBOMX MOJUTHYECKUX €IMHOMBIIIJICHHUKOB, TAKMX KaK
nyomummet M. H. Katkos, ropuct I1. E. Kazanckuii u ﬂp.l

O 3HAYCHUU MPABOCO3HAHUS JIJISl PA3BUTHs OOIIECTBEHHBIX CBO-
6ox B Mae 1905 r., HakaHyHe KPYMHBIX TOCYAapCTBEHHO-TPABOBBIX
pedopm, nucan myomuuuct A. C. CyBopun: «K npousBoiy Bce mpu-
YUMIIUCh, K 3aKOHY HHUKTO, U BOT HAacTajlo BpeMs, KOrja MpoU3BOJIa
MepecTaln CIyIIAThCs, a 3aKOHA HE COCTaBlIeHO. Te, KoTopble Tepre-
JIU OT TIPOM3BOJIA, B3SUTUCH 3a 3TO ke opyxue... CBoboaa Tpedyer 3a-
KOHHOTO ITIOpsAJKa, YBaXXCHUS K caMoMy ceOe u K OnmmxHeMy. Y Hac
OYeHb MaJIO TOTO M JPYroro, M HaM emie MPEeACTOUT JIMHHBIA MyTh
JUISL CO3JAHHS TPAXKIAH)”.

M. H. KarkoB cumuTan akTyaabHOH 3aJaueil COBPEMEHHOCTH pa3-
BUTHE MECTHOIo camoymnpasieHus. OH yKa3bIBall, YTO «C TOYKH 3pe-
HUSI IOHUMAIOIIEH CBOE MPU3BaHUE BJIACTH HUUTO HE MOXKET OBbITH Tak
JKeNaTeJIbHO, KaK caMOyINpaBiieHHEe OOIIECTBEHHBIX TPYIHI», U YeM
mupe cepa caMOyIpaBieHus, TeM IUpe OyJeT OCyIIecTBIIeHa B TO-
cynapctBe cBoGoaa munOCTH . OIpeeicHHbIe HAIeKIbl HA Pa3BU-
THE caMoympaBiieHus Bo3naran u JI. A. TuxoMupos.

Pe3tomupys ckazaHHOE O BO33pEHHSIX Ha IpaBa yeloBeKa Mpe-
CTaBUTEJIEH KOHCEPBATUBHOM IIOJUTHUKO-IIPABOBOM MBICIH, HAIlOM-
HUM, YTO IOPHIUKO-IIPAaBOBOE OOOCHOBAaHHE JAHHOTO MHCTHUTYTa BbI-
CTYIAJO B MOCTPOEHUSX KOHCEPBATOPOB MPOU3BOJHBIM OT PETUTHO3-
HOro. OCHOBBIBasICh Ha PEIMTHO3HOM B3IUIAJE HA JIMYHOCTb U IOCY-
JApCTBO, KOHCEPBATOPbI IMOAPAa3AEsIM CBOOOAY Ha BHYTPEHHIOIO
(lyXOBHYI0, COCTOSIBIIYIO B CBOOOJIE U CaMOCTOSITEILHOCTH YeJIOBe-
YEeCKOTO JyXa) M BHEIIHIOI (IIPaBOBYIO), MPOBO3IIALIATN TPUOPUTET
MepBOM, KaK MCTHMHHOW CBOOOBI, HaJl BTOPOH, KaK MPOU3BOAHOM OT
nepBoil. OrpannueHne BHEIIHEH cBOOOBI TOCYJapCTBOM H MO3UTUB-

! Tuxomupos JI. A. Biacts Beepoccuiickoro Mmmeparopa // MOCKOBCKHE BEIOMOCTH.
1913. 28 aBrycra.

2 Cysopun A. Yxas. cou. C. 300.

* Kamxros M. H. CBoGoyia 1 Bnacts. .. C. 253.
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HBIM IIPaBOM BO MMs BHYTPEHHEH CBOOOABI JTUYHOCTH NMPHU3HABAIOCH
MIPUHLUIIOM YeJIOBEYECKOI0 OOIIECKUTHSL.

Hcxonst w3 TOro e peIMruo3HOr0 MUPOIIOHMMAaHUS, KOHCEpBa-
TUBHbIE MBICJIUTEIN OTAABAIN IPHOPUTET I1yOIMYHO-IIPABOBBIM O0sI-
3aHHOCTSIM JINYHOCTH HaJl €€ MpaBaMH, TIOCKOJIBKY TJIaBHOE IpeTHa3Ha-
YCHUC YCJIOBCKA OHU BUJCIIU B CIIYKCHUN EOFy 1 B IPUHCCCHUHU T10JIb-
3bl TOCyapro U rocygapcry. IIpaBa TpakToBaauch KOHCEPBAaTOpaMH
KaK JaIoMIMe JMYHOCTH BO3MOKHOCTH JJIS1 OTIIPABJICHHS 00sI3aHHOCTEH.

Wnero popManibHOro 10puaMYEcKOro paBHONPaBHsI KOHCEPBATOPHI
HE pa3lessuld B CHIY UX BEpbl B CIIPAaBEUIMBOCTH HEPAPXUUECKOTO
Hayvana. [IpenocraBieHne HaCENCHUIO MOJIUTUYECKUX M IPAXKIAHCKUX
cBOOOJ] BBICTYIAJIO B KOHCEPBATUBHON TEOPUH CJIEICTBHEM T'OTOBHO-
CTU HAaCEJICHUs K I10JIb30BaHUIO ITUMU CBOOOIAMU.

[IpoGnema mpaB JIUYHOCTH ObLIa TECHO CBA3aHA B KOHCEPBATUB-
HBIX ITOJIUTUKO-IIPABOBBIX OCTPOECHUSX C np06HeM0171 ajanTtanuu ca-
MOJIEpXKaBHOHM (OpPMBI TpaBiIeHUs] K ocymiecTBisieMoll B Poccun Mo-
nepHuzanuu. JlnGepasibHOMY YTBEP)KICHHUIO O HECOBMECTHMMOCTH
IpaB U cBOOOJ JIMYHOCTH C CaMOJAEP’KaBUEM — IMOJHLEHCKUM TOCY-
JapCTBOM, MAaTEPHAIMCTCKU OTHOCAIIMMCS K IIOJIAHHBIM MU IIOAAB-
JSIFOILMM MX CBOOO[bI, KOHCEPBATOPB! MPOTHBOIOCTABISUIN TE3UC O
HCAHTAarOHUCTUYHOCTH HHCTUTYTa IIpaB 4YCJIOBCKaA MOHElePI‘-IGCKOfI
¢dopme nipaBienus. KoHcepBaTophbl JOKa3bIBAIU, YTO MOHAPXHUS SIBIISI-
€TCA CTUMYJIOM JJId HOJII/ITI/IKO-HpaBOBOI\/'I MOACPHU3ANN U YCIIOBUEM
KOHTPOJHMpYEeMOro U 0e3005Ie3HEHHOro Isi O0ILecTBa MPOTEKAHUS
nociuenHei. OHn ObUTH yOeXIeHbl B TOM, YTO CTpEMIICHHE K Heorpa-
HUYEHHOH cBOOOE, MpOnoBeayeMol JinbepajaMu U COLMAIUCTaMU,
obeprercst s Poccun anapxueld W CO3aHUEM JECTIOTHYECKOTO To-
CyZapcTBa, 4TO MPHUBEIET K OYepeHOMY MOJaBJIEHUIO JINYHOCTH BO
HUMs TOCYJapCTBCHHBIX HHTCPECOB.
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I'ocypapcTBeHHO-TIPaBOBbIE B3rASIAbI IOYBEHHUKOB
(®. M. Aocroesckoro, A. A. I'puropnesa,
H. H. Crpaxosa)

IMOYBEHHUKHU; TOCyAAPCTBO; IPABO; HPABCTBEHHOCTD; NPABOCAABHE; LIEPKOBb; CaAMO-
yIpaBAeHHe; OGIIHHA; CAMOAEpKaBHe

A. A. Bacuaves

kandudam ropuduueckux Hayk, cmapwuii npenodasamerv Kadedpovl meopuu u ucmopuu
zocydapcmea u npasa AAMaiickozo 20cydapcmeenHozo yHusepcumema

l'ocynapcTBo U mpaBo B XPUCTHAHCKOM MHUPOBO33PEHHH ITOYBCH-
HUKOB HE OBUIM CaMOJOBJICIONIMMH W aOCONIOTHBIMH II€HHOCTSMU,
Kak B 3alaJHOEBPONENCKON MBICIH, TJIe ¢ UJeeil paBoOBOM rocypaap-
CTBEHHOCTH M KOHIIETIIIMEH TpaB YeJI0BeKa CBS3bIBANIM OyayIiee uie-
aJlbHOE YCTPOMCTBO oO1iecTBa. bosee Toro, /st MOYBEHHUKOB, KaKk U
OOJNIBIIMHCTBA KOHCEPBATHMBHBIX MbIcaHuTeNneld Poccuu, ObUT WyX[
B3IJIS]] HA TOCYAApCTBO U MPaBO KaK BEJIHUKUE JOCTUKCHUSI €BPOICH-
ckoll KynbTyphl. Tak, Bypkxapa u BoBce cTajn paccMaTpuBaTh rocy-
JAPCTBO C OICTETUYECKOW CTOPOHBI KaK TNPOHM3BEIACHHE HCKYCCTBA.
[TouBeHHMKH e TOCYJapCTBY U MpaBy OTAABAId CaMOe HEOOXOIMMOe
Y TPaJAUIIMOHHOE MECTO B MPABOCIABHON KYIbType — KpaHETO Ccpej-
cTBa OOpHOBI CO 37I0M, 3alIMTHI OT BHENIHUX BparoB. [Ipu sToM, 1o
MBICJIH TIOYBEHHUKOB TOCYJAapCTBO M TMPaBO C HEOOXOTUMOCTHIO
AOJDKHBI UMCTh JYXOBHYIO CAHKIHIO. FOCYILapCTBeHHO-HpaBOBBIC HH-
CTUTYThI MTOJJYMHECHBI PEIIMTUO3HBIX IIEHHOCTSM OOIIECTBA U JIOJIKHBI
CIIy)KHUTh OXpaHe HPaBCTBEHHOCTH, HO HE IpeBpamarhcs B (perurn u
CaMOCTOSITeTTbHBIE TIEHHOCTH OOIIECTBEHHOH JKU3HH.

B «J/lueBuuke Ilucartens» .M. JlocToeBckuidi O HyXOBHO-
HPaBCTBEHHBIX OCHOBAHMIX TOCYAApCTBa 3amucal cieayroree: «rto-
OBl COXPAaHUTHh MOJJYUYCHHYIO AYXOBHYIO Aparou€HHOCTb, TOTYAC KC U
BJICKYTCSL IPYT K JIPYTY JIOJHU, U TOTrAa TOJbKO, PEBHOCTHO U TPEBOXK-
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HO, «paboToI0 IpyT MOAJie Apyra, Ipyr AJs Apyra U ApYyT C Ipyrom»,
— TOrAa TOJIBKO M HAUYMHAIOT OTBICKMBATH JIIOJU: KaK Obl UM yCTpO-
UTbCA, YTOOBI COXPAHWUThH IOIYYEHHYIO APAroleHHOCTb, HE INOTEPSB
U3 HEe HUYEro, Kak Obl OTBICKATh TaKyI0 I'PaXIAHCKYI0 (GopMyiy co-
BMECTHOI'O XUTHA, KOTOpasd MMCHHO ITOMOIJIa OBl UM BbIIBUHYTbH HE
BECh MHUp, B CaMOI IOJIHOM ee ciiaBe, Ty HPAaBCTBEHHYIO JIparoreH-
HOCTb, KOTOPYIO OHM MoJyumin. 1 3ameTsTe, Kak TOJBKO IOCI]IE Bpe-
MEH W BEKOB HAauWMHaJl pacllaThiBaTbcsi M ocjadeBaTh B JaHHOW Ha-
IUOHAJILHOCTH €€ Weal JyXOBHBIH, TaK TOTYAC K€ HAauMHAaJa MaJaTh
Y HallMOHAJILHOCTb, a BMECTE U Majal U BECh e TPaKIaHCKUI yCTaB,
U [IOMEpKaJii BCe Te IPaKIaHCKUE HIeajbl, KOTOpbIe YCIEeBAJIN B HEl
CIIOKUThCS. B KakoM xapakTepe ciaranach B HapoJe PEurus, B Ta-
KOM XapakTepe 3apoKAaTUCh U (OPMYIHPOBAINCH M TPakJaHCKUE
¢dopmbl 3TOro Hapoja. Crano ObITh TpaKIaHCKHE HEaIbl BCEria
MpAMO U OpraHN4Y€CKHU CBA3aHbI C nACalaM HPAaBCTBECHHBIMU, a I'JIaB-
HOE TO, YTO HECOMHEHHO M3 HHUX TOJIBKO OJJHHX M BBIXOJAT... A cTano
OBITh, «CAaMOCOBEPILICHCTBOBAHUE B JlyXe PEITUTHO3HOM» B KM3HU Ha-
POZIOB €CTb OCHOBAaHHE BCEMY, MO0 CaMOCOBEPLICHCTBOBAHUE U €CTh
UCIIOBE/IaHUE TOIYYEHHON PEJIMIuM, a «IPaXJaHCKHUEe WIealbhy CaMHu,
0€e3 3TOro CTpeMJICHUS K CaMOCOBEPIIEHCTBOBAHUIO, HUKOT1A HE MIPU-
XOJISIT, /14 ¥ 3aPOIUTHCS HE MOTYT) .

®. M. JlocTroeBcknii chopMyMpoBaj CBOEro poAaa 3aKOH B0O3-
HUKHOBEHMSI U Pa3BUTUSI IOCYJAPCTBEHHBIX U 00IIECTBEHHBIX
(opm. Pesurusi Hapona mpenomnpenesisieT ero rocylapcTBeHHbI
ykJaja, odecrieunBaeT 3PPeKTUBHOCTh U CUIIY TOCYIapCTBEHHOI0
oprannszma. OckyaeHne U pa3jiosKeHne PeJUrHO3HBIX H1eal0B He-
HU30€KHO MPHUBOIM K Pa3pylIeHHI0 U THOeJH rocy1apcTBeHHbIX H
o0mecTBeHHbIX GopM. [TosToMy nmepBeiilieii 3a1a4eii 00LIeCTBEH-
HOI'0 11eJIOr0 J0JI’KHO ObITh COXpaHEeHHe PeJTUTHO3HbIX LeHHOCTeid
HapoJa M HPaBCTBEHHOE CAMOCOBEPLICHCTBOBAHHE o0lIecTBA.
Torna u rocynapcTBeHHoOe YCTPOHCTBO OyAeT YCTOHYNBBIM, HPAB-
CTBEHHO ONPABJAHHBIM B IJIa3aX 00IIECTBA U AeiiCTBEHHO CIpPaB-
JISITHCS C BBEPEHHOH eMy 0XpaHoii o0uiecTBa 1 00pbH00Ii co 3J10M.

' ocmoescruti @.M. Cobpanne counnenuit: B 9 1. T. 9. B 2 ku. Ku. 2: JIHeBHUK
mucaterst. M.: OO0 «UznarenbetBo AcTpenby, 2004. C. 460.
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Wneanom rocy1apcTBEHHOTO pa3BUTHUS MOYBEHHUKU CUHMTANIH IIe-
PEepOKACHUE TOCYJapcTBa B LIEPKOBb — MPHHYIUTEIBHO OOecreyu-
BaeMOT0 EJMHCTBa K CBOOOJHOW OOIIMHE BEPYIONIMX XpUCTHaH. B
«bpartbsx KapamazoBwix» orery Ilaucuii ropopur: «I'ocniosp Ham Mu-
cyc XpUCTOC NMEHHO TMPUXOANIT yCTAaHOBUTH IIEpKOBb Ha 3emuie. Llap-
CTBO HeOecHoe, pa3yMeeTcsi, He OT MHpa Ccero, a B Hebe, HO B HETo
BXOJIIT HE MHA4Ye Kak uyepe3 IIepKOBb, KOTOpas OCHOBaHA M YCTaHOB-
JeHa Ha 3emJie... LlepkoBb ke ecTh BOMCTHHY LIapCTBO U OIpeJeeHa
LIapCTBOBaTh U B KOHIIE CBOEM JIOJKHA SIBUTHCSI HA BCEH 3eMJIe HECO-
MHEHHO — Ha YTO MMeeM 00ETOBAHHE» .

l'ocynapcTBeHHast opranu3aiysi oOIeCTBa BCErO JIMILID CTYNEHbKA
B Pa3BUTHM YEJIOBEUECTBA, YbH 33Ul CBOAATCS K HACHJILCTBEHHOMY
MOJIEPKAHUIO TIOPSIJIKA U CAEPKUBAHUIO BHEIIHero 3i1a. Ho, no croei
MIPUPOZIE TOCYIapPCTBO HE CIIOCOOHO AYXOBHO MPE0Opa3uTh YesoBeKa U
MCKOPEHHTH 3710 B ero ayure. [loGopoBmmii ke B cebe rpex denoBek
OoJiee HE HYXJAETCsl B TOCYJapCTBEHHOW MalllMHE, KOTOpasi COXpaHsi-
eTcs 10 TeX Mop, MOKa eCTh IIOPOYHBIE U 37bI€ AyIIU. MIHBIMU clloBamH,
B HPABCTBEHHO COBEPLLICHHOM OOLIECTBE OTMAAAET HEOOXOAMMOCTDH B
CYLIECTBOBaHMM IrocynapcTsa. B HecoBepiueHHOM ke o0mecTBe (QyHK-
MM TOCYJapcTBa BECbMA OTPAHMUYEHHBI U CBOISATCA K IOJJIEPKAHUIO
O6II.[CCTBCHHOFO ropsaaKka u BHEIITHEN CITPaBCAJIMBOCTU B YEJIOBEYCCKUX
OTHOILICHUAX, a TAKKEC IMTPOTUBOCTOAHNEC BHCIIHEMY Bpary.

KyabT rocynapcrea B eBponeicKux cTpaHax, UMEIOLIUA A3bI-
yeckoe npoucxoxaenne, B XX—XXI BB. npuBes K CTAaHOBJIEHHIO
noJuieiickoro rocyaapersa B crpanax 3anagnoii EBponsi. B mo-
JMIEHCKOM rocylapcTBe 00LIeCTBeHHbIN MOPAAOK MOAIep:KHBa-
eTcsl CHJION rocyIapCcTBEHHOI0 NMPUHYK/IEHNS W [eHOil TOTaJIbHO-
ro 3aKpenouleHus Jojaei. YcTaHOB/IeHHbIEe 3AKOHOM PaMKH I0-
BelleHUsI CHA0KeHbl CYPOBbIMH CaHKUUSAMH. YesloBeK He HapyuIa-
€T 3aKOH He II0J BeJCHHSIMH COBECTH, a H3-3a CTPaxa Iepea HaKa-
3anneM. Cama ujes MOJIUIEICKOI rocy1apcTBEeHHOCTH BbIpacTaer
HAa KYJbTe rOCyAapCTBEHHOI0 HACWJINS W 3aKOHA, 3a0bIBasi 0 He-
00X0AMMOCTH B NEPBYIO o4yepedb 3a00THTCS O Aylle 4YeaoBeKa.

! ocmoesckuii @. M. Bpates Kapamasosst. M.: Dxemo, 2003. C. 64,
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Co0J101eHle YeJI0BeKOM BHEIIHUX MPaBHJ NMPUJIUYHOTO NOBe/e-
HHS — CAaMbIX 3JIeMEHTAPHBIX MPABHUJ NMOBeIEHHS, YUCJI0 KOTOPBIX
MOCTOSTHHO PacTeT, CYUTAETCS BepxoM ao0ponerenu. /ynmeBHbIi
CKJIA/l U ’KePTBEHHbIEe MOCTYNKU Paau APYrUX He BIUCHIBAIOTCS B
3Ty cucTeMy KoopauHat. ['ocymapcTtBo TpedyeT MHHMMAJIBLHOIO
MOPS/AKA, TOTJa KaK IepPKOBHAasl O0I[HHA M COBECTH KIET OT ue-
JIOBeKA BBICIIMX NMPOSBJIEHHIH T1yXa U T100PHIX JeJ1.

[TapagokcalbHO TO, YTO FOCYAAPCTBO KAaK MEXaHUYECKOE, BHIHY-
JKJIeHHOe 00beJMHEHHE JII0JIeH MmpeBpalaercs B (peTHI U Ipu3HaeTcs
TIpeIeIoM OOIECTBEHHOTO pa3BUTHA. Torja Kak poiib U BO3MOXKHO-
CTH TOCYJapCTBa IO MPUPOE CBOEH BeChMa OTpaHWYeHBI U ObLIN BCe-
raa CBSI3aHBI ¢ 0OpHOOIT MPOTUB BHEITHETO arpeccopa U o0ecredcHH-
eM mopsiaka BHYTpu oOmiectBa. [locrenennas staTuzamus oOIIecTsa,
HauyMHas ¢ snoxu HoBoro Bpemenu, BeimnBaeTcst B HIUEM HEOOOCHO-
BaHHBII POCT TOCYAapCTBEHHOTO ammapara M paciiupeHue (yHKIUU
BJIACTHBIX OpraHoB. Tak, B coBpeMeHHOH Poccum rocymapcTBeHHBIN
arnmapaT BMECTE C apMUEd IPEBBICHI MO YUCICHHOCTU COBETCKYIO
OIOpPOKpATHUYECKYIO0 CHCTEMY W COCTABISAET OKOJO 7 MITH. YellOBEK.
Opnako, 3(QeKTHBHOCTS TOCyAapcTBa KpailHe HWU3Ka W Ha HaIll
B3TJI511 BO MHOTOM 3TO OOBSICHSIETCS BBIIOJHEHHEM TOCYAapCTBOM HE
CBOMCTBEHHBIX €My (YHKIIMA, KOTOpBIC CJICIOBAJIO MPEIOCTAaBUTh
0O0IIIECTBEHHOMY CaMOYIIPaBIEHHIO.

HNmeHHo NpOTHB S3BIYECKOr0 KYJbTa TIOCYIapCTBEHHOCTH,
TATH3alUM 001IecTBa M (eTHIIH3ANUU TOCYAAPCTBA BBICTYNAJIH
MOYBEHHUKH, NMOTYePKUBAs MepeXoIHblil, HU3IMIi XapakTep ro-
CyJapCTBEHHBIX HHCTUTYTOB MO0 OTHOUIEHUIO K HAEAJIBHOMY 3eM-
HOMY CTPOIO — O0IIMIHE BEPYIOLIMX.

B «bpatesax KapamazoBeix» @. M. [locToeBCKuil pacKpbhIBaeT
XpUCTHAHCKHI HJeal OOIIEeCTBEHHOTO yCTpolicTBa B Oecene lBana
Kapamazosa c otiiom Ilancuem: «Bes MbIcib Moelt cTaTbH, — TOBOPUT
Wan Kapama3oB — B TOM, 4TO B APEBHHE BPEMEHA, IIEPBbIX TPEX Be-
KOB XPUCTHAHCTBA, XPUCTHAHCTBO Ha 3eMJI€ SBIISJIOCH JIUIIb HEPKO-
BBIO U OBIJIO IMIIH IIepKoBbI0. Koraa ke puMcKoe s3BI9ecKoe Trocy-
JTAPCTBO BO3XKENAJO OBITh XPUCTHAHCKUM, TO HEIIPEMEHHO CIIYYHJIOCh
TaK, YTO CTaB XPUCTUAHCKUM, OHO JIUIIb BKJIIOYMIIO B ce€0S I[epPKOBb,
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HO CaMO MPOAOJIKAJIO OCTAaBATHCA TOCYAAPCTBOM A3BIYECKUM IIO-
HpEeXHEMY, B UpE3BbIYafHO MHOTHX CBOMX OTHpaBiieHUsX. B cymrHo-
CTH TaK HECOMHEHHO W JOJDKHO ObuTo mpom3oitu. Ho B Pume, kak B
rocyJapcTBe, CIMIIKOM MHOIO€ OCTajoCh OT LMBMIM3ALUU U MYZAPO-
CTH S3bIY€CKOH, KaK HalpuMep camble Ja’kKe LEJTH U OCHOBBI TOCYaap-
cTBa. XpHUCTOBA K€ [IEPKOBb, BCTYIIHB B TOCYAapCTBO, 0€3 COMHEHUS
HE MoOrJjia yCTYIIUTb HUYETO U3 CBOUX OCHOB, OT TOTO KaMHs, Ha KOTO-
pOM CTOsJ1a OHa, M MOTIJIa JIMIIb MPECIIeIOBaTh HE NHAYE KaK CBOM Iie-
T, pa3 TBEPIO IMOCTABICHHBIE M YKa3aHHbIE €l CAMHM TOCIOJOM,
MEXIYy MPOYMM: OOpaTHTh BECb MHp, a CTalO ObITh, U BCE JPEBHEE
A3bIYECKOE TOCYJApCTBO B LIEPKOBb. Takum 0Opa3oM (TO ecT B LEJSIX
Oymy1iero), He IIEPKOBh JOJKHA UCKATh ceOe OmpeIeNIeHHOTO MeCTa B
roCy/1apCcTBe, KaK «BCSKUI OOIIECTBEHHBINH COI0O3» WM KaK «COI03
JOAIel A PeNMIMO3HBIX LIeJel, a, HAlPOTHB, BCAKOE 36MHOE TOCy-
JapCTBO JIOJKHO OBl BIIOCJIECACTBUU OOPAaTUTHCA B LIEPKOBH BIIOJTHE U
CTaTb HUYEM HHBIM, KaK JIMIIb IIEPKOBBIO, M YK€ OTKJIOHHB BCSIKHE
HECXO/IHbIE C LIEPKOBHBIMU CBOU ILIeNU. Bee ke 3To HU4YeM He yHU3UT
€ro, He OTHUMET €ro YeCTH, HU CJIABbl €r0 KaK BEJIMKOTO rocy1apcTBa,
HU CIlIaBbl BJIACTUTENEH €ro, a JIMIIb MOCTaBUT €ro C JOXHOM, ele
A3bIYECKON 1 OIMOOYHOM AOPOrH HA MPABUIbHYIO U UCTHHHYIO 10pO-
Ty, CIMHCTBCHHO BEAYINYIO K BEYHBIM LEIAM...» .

TI'ocynapcTBenHasi opranu3anms o01ecTBa, XoTs 1 He0OX0IH-
Ma B 3€MHOI, I'DELIHON KM3HU, HO HU KOeM CJIyuyae He MOKeT
OBbITH IpegeoM OOIIeCTBEHHOI0 COBEPLICHCTBA M INPHBOAMT B
HTOre K CO3JaHUI0 TOTAJTUTAPHBIX, MOJHLEHCKUX PeKUMOB —
TIOPbMBI VI HAPO/AOB.

B cBoeil 3¢MHOM KM3HH Ye€J0BEK J0JZKEH BCEMEPHO NPOJABH-
rarbCsi MO MYTH K COOOPHOMY €IHHCTBY, KOTOPOEe BO3MOKHO B
CBOEM 3aBepLICHHOM BHJe TOJbKO Ha He0ecax — B KOHLE 3eMHOM
HUCTOPHHU. 3eMHOM Ipaj J0/LKeH NMPHUOJHKATHCS K CBOEeMY MIeally
— o0muHe Bepylomux 0e3 rocyaapcrsa M 3akoHa. U He noJkHa
LHEPKOBb MCMOJL30BATH B JOCTHKEHUHU JHOOBH, J00pa U MUJIOCep-
AUl TOCYIAPCTBEHHBIX CPeACTB — HACHJINS, ApMHH, CYPOBBIX 3a-

! Jocmoesckuii @. M. Bpates Kapamasossr. M.: Dxemo, 2003. C. 64-65.
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KOHOB M T.II. IPUHYAUTEILHBIC MEXaHU3MbI U HHCTHTYTHI OCCCHIILHBI
B BO3JICHCTBMU Ha IyLIy YeJIOBEKa, €ro AyXOBHYIO cBoOoay. BHemne
YEJIOBEK MOXKET U MOKOPUTHCS, HO BHYTPU TaWTh 3JIbIE U TPEXOBHBIC
MIOMBICIIbI, KOTOPBIE PAHO WJIN MIO3/IHO NPH OCIa0JIEHUH KOHTPOJIS Io-
cyaapCTtBa HNPOPBYTCA M BBUIBIOTCA B arpCCCHUBHBIC IMPECTYIICHUA
IIPOTUB JIPYTUX JIFOJIEH.

Jlo Tex mop moka oO0IIECTBO HE CTAIO I[EPKOBBI0 HEOOXOAUMO I'O-
CyZIapCcTBO KaK CPEJCTBO OXpaHEHMs JIIOJEH OT BHEUIHMX BparoB U
HapyumeHuid nopsaka. IlouBeHHUKH He pa3 MOAYEPKHUBAIH HEU30eK-
HOCTb BO3HUKHOBEHMsI rocyaapctBa B Poccum sl conmpoTHBIEHUS
arpeccuBHOW BHemTHe# cpene ¢ Bocroka u 3amama. bonee toro, oHu
MOTYEPKUBAIIN MOIIb PYCCKOTO rOCYAAapCTBAa, HO HE BO3BOJIWIM €TI0 B
KOHEYHBIH uTor obmectBeHHOro passurui. H. H. CtpaxoB B crarhe
«PoxoBoii Borpocy ormevan: «Hamm mbicin oOpamarTest K eJHHOMY
BUJIMUMOMY U SICHOMY IIPOSIBJIEHUIO HApPOJHOI'O JyXa, K HalIeMy rocy-
napctBy. OJIHO y HAcC €CTh: MbI CO3/IaJIH, 3aLUTUIN U YKPENWIN Hally
rOCYJIapCTBEHHYIO LIEJIOCTh, Mbl 00pa3yeM OrpoMHOE U KPEIKOe rocy-
JIapCTBO, MIMEEM BO3MOXHOCTh CBOEH, HE3aBHCHMOM kn3HH. Hemano
ObUIO Ul HAc B 3TOM OTHOLUEHHWH ONACHOCTEH M MCIIBITAHUM, HO MbI
BBIIEP)KAIIM UX; MBI KPEIKO CTOSUIM 33 HACI0 CaMOCTOSITEIBHOCTH U
HE3aBHCHMOCTH...» .

HezaBucumocts, «camojepkaBuey, CyBepeHHOCTh Poccun — utor
OecUHCICeHHOI0 MHOXKECTBA BOWH. MOIIIb pycCKOTO TOCyapcTBa HE B
pasmepax u QyHKUHUSAX FOCYIAapPCTBEHHOTO amnmapaTa, a B TOW CHiie J1y-
Xa, KOTOPBbI 00ecrneuymBaeT PYCCKyI0 CaMOCTOATENbHOCTh. Pomp u
(YHKLHMU PYCCKOrO TOCYJapcTBa MPSIMO IPONOPLMOHANBHBI CHJIE
BHeNIHeW arpeccuu. Ho, Ha Oobiee, co3naHue uaeaabHOW, HPaBCT-
BEHHOU KU3HU PYCCKOE TOCYJIapCTBO HE MpeTeHayeT. OHO BBIMOTHS-
JIO UCTOPHUYCCKHU JIMIIb OXPAHUTCIIbHYIO (byHKHI/IIO, HO MOHOIIOJIN3HU-
poBaiio cdepy cocTpaliaHHs JIOASIM, YKOHOMUYECKOTO TPOU3BOICTBA
M T.I., OCYHIECTBIIIEMOIO OOIIECTBOM CaMOCTOSTENIbHO. [loaTomy
HbIHEIIHNE (YHKLIUU TOCYJAapCTBa B COLMAJIBHON M IKOHOMHUYECKON

' Cmpaxoe H. H. Bopsba ¢ 3anazom. M.: MuctuTyT pycckoii umsummsarmu, 2010. C.
40.
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cdepax He SBISIOTCA 0€3ycIOBHO HEOOXOAWMBIMH, a IO CBOCH Mpu-
poJie TOIKHBI ObITH BO3BPAILEHBI O0IIECTBEHHOMY CaMOYIIPABJICHHIO.

EnuHcTBeHHO BO3MOXKHOM (popmoii mpasiaenus B Poccuu mo
MBICJIH MOYBEHHHKOB MOXKeT ObITh caMoJepkaBHe, OCHOBAHHOe
HA MPABOCJIABHOI Bepe W TEeCHOH CBSI3M Hapoaa ¢ napeM. B He-
MHOTOYHCJIEHHBIX Pad0oTax MOYBEHHHMKOB IO BONpocaM (opMbl
rocyaapcTea MOKHO OOHAPYKUTH Psii TPAIULMOHHBIX YepT pyc-
CKOI'0 caMoO/Jep:KaBHsl, IPU3HABAEMbIX BCEMH KOHCEPBATHBHBLIMH
MbicauTeassMu Poccun ot Kapam3una 1o Tuxomupona u CoJione-
BHYA.

1. IlaTpuapxajJbHOCTH B3aMMOOTHOIIECHMII Hapsi W Hapoaa,
MpH KOTOPO#H Haphb moao0eH oTIy 00JbIIONH ceMbH W 3200THTCH O
CBOMX /IeTAX — Hapo/e;

2. Opranuyeckoe eJUHCTBO HApoAa U LAPs, BbIpaKaroleecs
B UX B3aMMHOM JOBEepHH U JIIOOBH;

3. CaMmopepskel BbICTYHaeT CHJIONH coeAWHSIIOIIEH M YyKper-
JIouiei 1yX HAPOIHbIN;

4. Camopaep:xaBue BMecTe ¢ TeM oOecre4yMBaeT MOJIMHHYIO
cB00OY AYXOBHOI KM3HU H cOYeTaeTcs ¢ IIHPOKMMH NMpaBaMH
MECTHOI'0 CaMOYIIPABJICHHS.

CymecTBo U 3HaueHHE pycckoro camonaepkasust @. M. Jloctoes-
CKUI OYeHb TOYHO BBIPA3WJI B CIEIYIOMIMX CIOBaX: «ITO JETH HAPEBBI,
JIeTH 3aIrpaBcKue, HacTosume, poausle, a Llaps ux oren. Passe ato y
Hac TOJIBKO CJIOBO, TOJIBKO 3BYK, TOJIbKO HauMeHoBaHue, 4To «Llapb um
oreu»? Kro nymaer tak, ToT Huuero He nonumaet B Poccuu! Her, Tyt
uzesi, yOoKass U OpUTrMHajbHEHIIass, TYT OPraHu3M, XUBOW M MOTY-
YMii, OPraHu3M HapoJa, CIUSHHOIO C CBOMM IIapeM BoequHO. Mnes ke
aTa ecTh cia. Co3/iaBanack 3Ta cuiia BEKaMy, 0OCOOCHHO MOCIICAHUMH,
CTpAIlIHBIMU JUIs HApo/ia IBYMs BEKaMHU, KOTOpPbIE MbI CTOJIb BOCXBaJIs-
€M 3a eBpOIIeliCKOe MPOCBEIICHHUE Hallle, 3a0bIB, YTO ATO MPOCBEILICHUE
o0ecrieyeHo ObUTO HaM JiBa BeKa Ha3a] KPEroCTHOM Kabayoi u Kpeno-
CTHBIM CTPaJilaHUEM HapOAa PYCCKOTrO, HaM CITyKUBIIEro. Bot u »xaan
Hapog OcBoOOAMTENS CBOETO U AOXKAAJICS, — HY TaK Kak ’kK€ OHM HE Ha-
cTosilMe, Ha 3amnpasckue aetu ero? Llape 11 Hapoaa He BHELIHSA CHU-
Ja, HE CHJia KaKoro-HUOY/ b TIOOETUTENs, a BCeHApOIHAs, BCEeIMHAIIAA
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CWJIa, KOTOPYIO CaM HapoJ| BOCXOTEN, KOTOPYIO BBIPACTHJ B CEpALAX
CBOMX, KOTOPYIO BO3IIOOWI, 32 KOTOPYIO MpeTepriei, MOTOMY YTO OT
Hee TOJIBKO OJIHOM »zaan ucxona csoero u3 Erunta. s Hapona Lapb
€CTh BOIUIOIIEHUE €0 CaMoro, BCeW €ro UJieu, HaJIexk ] U BEPOBAHMUIL. ..
Ja Beap 510 oTHOIIEHHE Hapojia K [{apro, kak K OTILy, U €CTh y Hac TO
HacTosiIIee, aJJaMaHTOBOE OCHOBAaHHUE, HA KOTOPOM BCsikasi pedopma y
Hac MOXET 3WKJIUThCA U co3mxkerca. Eciu xorure, y Hac B Poccun u
HET HUKAKOM JPYroil CUIIbI, 3WKAYILIEN, COXPAHIOIIEH U BEAYILEN HAC,
KaK 9Ta OpraHu4eckas, )kuBas cBa3b Hapoa ¢ LlapeM cBoum, u U3 Hee y
HAC BCE U HCXOIHT» .

Bo-nepevix, oyoywuii udean cooopnozo opamcmea niooeil 603-
MOJICEH npu YCio6UN HPABCMBEHHO20 COBEPUIEHCINEA NI00el, a 00
moil nopsl cyujecmeosanue 20cyoapcmea Heuzoexcno. 31ech BaXXHO
yBUJIETh B MUPOBO33peHUH D. M. JIOCTOEBCKOIrO TO, YTO HJEATBHOE
00IIECTBEHHOE YCTPOWCTBO HE HYKAAETCS BO BJIACTH, TIOCKOJIBKY JIIO-
0ol aBTopuTeT OyIeT MOKYLIEHHEM Ha YUCTYIO CBOOOLY JIIO/ICH.

Bo-emopuix, nockonbKy zocyoapcmeo ucmopuuecku HeuszdexicHo,
nOCMONBKY eOuHcmeeHHou hopmoii npaenenusa 6 Poccuu morcem
O0vimb camoodepircague, HO He UMNEPUATIUZM, MECHAA, OP2AHUYUECKAS
C6A3b HApPOOA C uapem, a He HCECMKOoe NOOagieHue TUYHOCU U
cmpemaenue K pacuiupenuio ceoeil meppumopuu u pecypcos.

B-mpembvux, 00no npagocnaenoe camooepicague moiicem ciy-
AHCUMb OOCMUINCEHUIO UeaU C80D0OHOU OPAMCKOI 00U UHDBL 8epyIo-
wux. Oxpanas Hapoo om GHEWHUX U GHYMPEHHUX Y2P0O3, CAMO-
oepoicagus oaem emy c60000y oouunnou u 0yxoenoii ycusnu. O.M.
JlocToeBCcKui BEpHO 3aMEYAET: «A 4TO y HAC BCE OCHOBHOE KaK HUT/IE
B EBpomne, To BOT Bam TOMY TepBHIif TpUMep: y Hac cBoOOIa — y HAC
rpaxkJanckass cBo0oJila MOXKET BOJIBOPUTHCS camasl IOJHasi, MOJIHee,
yeM rae-nm1ubo B Mupe, B EBpone nnu naxxe B CeBepHOW AMepHke, U
MMEHHO Ha 3TOM K€ aJaMaHTOBOM OCHOBaHHWM OHHU U co3mxnaercs. He
MUCbMEHHBIM JINCTOM YTBEPAMTCS, a CO3MKAETCS Ha JIETCKOW JIOOBU
Hapoxa k Llapro, kak x 0TIy, ©0O JeTsIM MOYXXHO MHOTOE TaKO€ T03BO-
JIUTh, YTO U HEMBICIUMO y JPYTUX, Y JOTOBOPHBIX HAPOJOB, NETAM

' ocmoescruti @. M. Cobpanne countennit: B 9 1. T. 9. B 2 ku. Ku. 2: JIHeBHUK
mucaterst. M.: OO0 «UznatenbetBo Actpenby, 2004. C. 463-464.
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MO>KHO CTOJIb MHOTOE JTOBEPUTh U CTOJIb MHOT'O€ Pa3pellnTh, KaK HU-
rzie eme He ObIBajio BUAHO, MO0 HE U3MEHAT JIETH OTIly CBOEMY H, KaK
JeTH, ¢ 1I000BHI0 NPpUMYT OT Hero BCsKyI0 MONpaBKy BCSKOW OLIMOKN
¥ BCAKOTO 320y /IeHnst nx»' . 31ech riy6oko ommbancs H. A. Bep-
nseB, ynpekaBmmii @. M. JlocToeBCKOro B MOA000CTPAaCTUH 1O OT-
HOIIICHHIO K NMIIEPHATHCTHYECKOH CHCTEMY PYCCKOM BIACTH .

B-uemeepmuix, pycckoe camodepiicasue Huuezo o00uiezo0 He
umeem ¢ adCoNOMUIMOM U UMREPCKUMU 20CYOapCMEaml, 02paHu-
yuearwumu c60000y oouiecmea. Camooepircague npeononazaem
C80000y MECMHO020 CaMOYnpaeieHus, 63auMHoOe 0oeepue uaps u
Hapooa. [lpruem nMeHHO OOIIMHHOE caMoyTipaBiieHue Oolee ¢ dek-
THUBHO M CIIPAaBEUIMBO MOYKET pa3pellaTh COLUAIBHBIE U DKOHOMUYE-
CKHE 3a/1a4yll — paclpeiesieHusl MaTepUualbHbIX, MTOMOIIM HUIIMM U
OO0JIBHBIM, JIETSAM M CTapuKaM, MPUYEM JIeATeIbHOMN JIyIIeBHOI MoMo-
b0, HA YTO FOCYJapCTBO HE CIIOCOOHO.

Tak, A. A. I'puropseB B crathe «B3risan Ha ucroputo Poccun»
Pe3KO KPHUTHKYET NpO3alNaJHUUYECKyI0 TOCYJapCTBEHHYIO TEOPUIO
uentpanuzauuun C. M. ConoBbeBa, K. /I. KaBenuna u np., onupaschb
Ha WJACI0 CaMOIPOM3BOJIBHOTO, OPTraHMYECKOTO Ppa3BUTHA PYyCCKON
OGIIMHEI U JCUEHTPAIN3AIMN yIpaBIeHHs . FccIen0BaTeb KU3HH U
tBOpuecTBa A. A. I'puropseBa C. H. Hocos mumet: «I'puropseB xo-
TeJ BUJIETh B UCTOpUU Poccuu mpex e BCero eCTeCTBEHHbIN BOJIbHBIN
MIPOLIECC CaMOPa3BUTUS «HAPOJHOIO OpPraHMU3May, MBITAsCh COIJIACO-
BaTh U «IPUMUPHUTHY» MEKAY cO00H pa3HOPOIHbIC, KOH(IUKTHBIE HC-
TOPUUYECKHUE SIBJICHUSI — XPUCTHAHCTBO U SI3bIY€CTBO, 00JIaCTHOHN cema-
paTH3M M CTpEMJICHHE K «COOMpaHMIO 3eMJIM pycckoiy... He nentpa-
JU3aIHI0, & Pa3BUTHE MECTHOTO CAMOYTIPABJIECHHS, PETHOHAIBHON TI0-
JIUTUYECKOM, COLMAIBHON M KyJbTYpPHOH aBTOHOMHUHU cuuTaer I'pu-

' Iocroesckuit ®.M. CoGpanue counsennii: B 9 1. T. 9. B 2 ku. Ku. 2: JIHeBHHK
TmicaTens. M.: OO0 «M3nmarensctBO AcTpensy, 2004. C. 465.

% Cm: Beposies H.A. Mupocosepuianne JJocroesckoro. M.: ACT, 2006. C. 190.

Cm: I pueopvee A. A. Anosnorus TOYBEHHUYECTBA. M Wucruryt  pycckoit
muBrm3auu, 2008.
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TOpPbEB JKEJIAHHBIM M IMO3UTUBHBIM B HMCTOPUYECKOM pa3BuTHH Poc-
cumy»'.

Bo B3misigax Ha npaBo MOYBEHHUKH ObUTM TPAAULMOHAINCTAMU U
OTJAaBall HPEANOYTCHUE [yXOBHO-HPABCTBEHHBIM pEryssiaTopaM H
00bIYasiM PYCCKOTO HapoJa, HEXKEIH HOPUAMYECKHM, (HOpMalbHBIM
npaBuiIaM moBejeHus. MU nmoauepkuBaioch ciyxe0Hoe, oJUNHEH-
HOE TIOJIOKEHUE FOPUANIECKUX HOPM TI0 OTHOLICHHUIO K MTPaBOCIaBHON
Mopanu u Tpaguuusam Poccun. B 3akoHe oM Buaenu Oojiee HU3KYIO
CTYNCHbKY B Pa3BUTHU HPAaBCTBEHHOTO CAMOCO3HAHUS 4eJIOBEKa. 3a-
KOH NPHHYANTEIBHO CBSI3bIBAET IMOBEACHUE YEJIOBEKA, TOI/A KaK ero
TIOCTYTIKH JTOJDKHBI OBITh Pe3yJbTaTOM CBOOOJIHOTO BEIOOpA U MPOUC-
TEKaTh UX XPUCTHAHCKON COBECTH.

3aKOH JUIIb MPUYTOTOBJISIET KOJEOTIONINXCS U cIadbIX K CBOOOI-
HOMY TIPUHSTHIO O0XKecTBeHHOH ucTuHbl. Ho, rocnoicTBo 3akoHa 00-
peKaeT 4erIoBeUecTBO Ha paObCTBO, BO3BPAILIAET €ro B SI3bIYECKUE Bpe-
MEHa — B IIapCTBO HE COBECTH, a HEOOXOJUMOCTH, HE CBOOOJIBI yXa, a
MOKOPHOCTH U pa0CTBa mepesl MEpTBEHHOM OYKBOH 3aKOHA.

N.A. EcaynoB ormedaer: «MUTpOnoiauT MmapuoH B mepBoM ke
OpPUTMHAJILHOM IIPOM3BEACHUHM PYCCKOM CIIOBECHOCTH HaMeEudaeT /ABa
BO3MOXHBIX CIIOCO0a OPUEHTALMM YEJIOBEKa B MUDPE: Camoymeepicoe-
HuUe 6 3eMHOIl HCU3HU U 0YXO8HOe ChaceHue, NSl NOCTHKEHUS] KOTOPOro
HEOOXOJMMO  OCBOOOJMTBCS  OT  «pabCTBa»  3eMHBIX  3a00T.
H. AdanacbeB — cmycTsl MOUYTH ThICSAYENETHE — TO K€ pasrpaHUuCHHE
NPUMEHSIET, OMUCBIBasi 01aroJaTh KaKk aHTHIIOA «IIPaBOBOTO MPOCTpPaH-
cTBa». HamomuuM, 4TO 1151 mOcieiHeTo «01aroarh NCKII0YaeT IpaBo
noJo0HO TOMy, Kak OnarozaTh <..> HCKJIIOYWJIA BETXO3aBETHBIA 3a-
KoH... Ilpu3Hanue mpaBa ecth oTKa3 oT Onarogatu <...> ecTb BO3Bpa-
HICHUE K 3aKOHY».

KoneyHo, B 3TOM pasrpaHHYEHHH MPOTONPECBUTEP HCXOAMUT W3
NpaBOCIaBHON TpPaJWLMH, COTJIACHO KOTOPOH OJarojgarb MOHMMAETCs
KaK pe3yJIbTaT CIacUTEeNIbHOIO BO3ACHCTBHs Ha yenoBeka Csroro Jly-
Xa W TPAaAULUOHHO MPOTHBOIOCTABISIETCS 3aKOHY KakK KaTeropHs

' Hocos C. H. Anonnon I'puropses. Cyas6a i TBopuectBo. M.: COBETCKHil MHCATENb,
1990. C. 139.
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CBEPX3aKOHHas, a MOTOMY M «OTMEHSIOIIAs» B IEPCIEKTUBE BCe Ipa-
BOBBIC OTHOIICHHS .

IMocTynkm, coBepumiaeMble 4eJI0BEKOM B CHUIY OJHHX TOJIBKO
TpeOOBaHMii 3aK0HA, U3-3a CTPaxXa Mepel BO3MOKHBIM HaKa3aHHEM
— NposiBJIeHHE YeJ0BeYeCKoil c1a00cTH, HecCOBEPIIEHCTBA AyXa 4e-
JIoBeKa U ero copecTu. I1o3TOMy 3aK0H He clIOCO0eH BHEIIHUMHU CH-
JIAaMHM TOCYJapPCTBEHHOr0 KOHTPOJIA 3apOJUTh B YejiOBeKe COBECT-
JIMBOCTH, HPABCTBEHHbIE IEHHOCTH, 4 MOKeT JUIIb OTPAAUTH APY-
THX JI0/leii 0T BCIIECKOB arpeccuu cJadbIX AyXoM JIIo/eii.

Kpome Toro, 4yesnoBeuecknii 3aK0H 3aBeIOMO OTpaHUYeH B CBO-
HX BO3MOKHOCTSAX BO3JelCTBHS HA MOBedeHHe JI0eli, 0CO0eHHO B
He NMpeIyCMOTPEHHBIX HOPpMaMH mNpaBa curyanusax. U mo ceoemy
MeXaHU3MYy JAeiicTBHSI TPeOOBAHMA 3aKOHA a0COJTIOTHO 0eCCHIIBHBI
B OTHOLLIEHUM BHYTpPEHHei, AylIeBHOM KM3HU 4YejioBeka. be3nyu-
Hble MPaBUJIA, He YYUTHIBAIOIME HPABCTBEHHbIE CTOPOHBI MOBe/e-
HHA 4eJIOBeKAa, COCTOSIHUE COBECTH, HA Jejie MPUBOAAT K Heclpa-
BeJAIMBBIM pemienusiM. @. M. JlocToeBCKUii cripaBeIMBO B «3alUCKax
W3 MEpPTBOTO JOMa» OTMETHII: «0oJjiee BCEro 3aHMMalla MEHs OjHa
MBICITh, KOTOPAst IOTOM HEOTBSI3YHMBO IIPECIIeI0BaIa MEHS BO BCE BpeMsl
MOEH JKU3HH B OCTPOTe, — MBICITb OTYACTH HEpa3perMas, Hepa3pemu-
Masi JJIs MEHS ¥ TEeTeph: 3TO O HEPABEHCTBE HAKa3aHMS 3a OJHH U Te Ke
npectymieHus. [IpaBna, u npecTyIieHue Hesb3s CPaBHATh OJHO C JIPY-
UM, JJa%e TIPHOTH3UTETBHOY .

Ipuuyem, uTo eme GoJiee 3HaMeHATeJbLHO, IOpHIMYECKOe Mpa-
BOMeEpHOe MoBe/ieHHe MOKeT ObITH MO cBOell HPaBCTBEHHOI CTOPO-
He OecyeIOBEYHBIM W aMOPAJbHBIM. BoT modemy ropuamveckasi
CeHTEHIHsI «MBICJIM He HaKa3yeMbl» B INpPaBOCJABHOIl Tpaguluu
3By4yuT abcypaHo. Camu mo ce0e rpexoBHBIe NMOMBICIBI, elle He
npuBelINe K MPeCcTyNJeHUAM, HPABCTBEHHO OCY:KIaI0TCH, U 4e-
JIOBeKa HAYMHAET MYYHMTh COBeCTh. 3/1ech He TOJIbKO BasKHO BHeII-
Hee TOBeJeHHE 4eJIOBeKa, HO ero BHYTPEHHAASA, MOTHBAIIMOHHA,
IMouMoHaAJBHAA cepbl. IOpuanYeckn MOKHO OBITH 3aKOHOIOC-

' Ecaynos H. A. Kateropusi coGOpHOCTH B pyccKoii uteparype. Ilerpozasozck: M3a-Bo
Ierp-ro yn-Ta, 1995. C. 89.
% ocmoescruti @. M. Ceno Crenannukoso u ero oduremn. M.: ACT, 2004. C. 252.
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JIYIIHBIM 4YeJIOBEKOM, HO NPH 3TOM NPeCcTYNUTH B ce0e HPaBCTBEH-
HBI 3AK0H.

Tak, B «bparbsix Kapamazossix» [Imutpuii Kapamazos nociue no-
poca 1o 0OBUHEHHIO €ro B yOouiicTe oTua 3asBiseT: «[Ipuaumaro my-
Ky OOBHMHEHHS M BCEHAapOJHOIO I030pa MOEro, MOCTpagaTh XO4dy H
CTpaJaHHEeM OYHIIYCh!... B KPOBH OTILIa Moero He noBuHeH! [IpuHnmMaro
Ka3Hb HE 32 TO, UTO YOWJI €T0, a 32 TO, UTO XOTE] YOUTh U, MOXKET OBbITh,
B caMoM jesie youn 65l...»'. Jmurpuii Kapamasos roToB HecTH HpaB-
CTBEHHOE HAaKa3aHHUE 3a OJIHU TOJBbKO 00 yOMiicTBE OTLA, HO MIPUBJIEKA-
eTcsl OIIMOOYHO K OTBETCTBEHHOCTH 3@ HECOBEPIICHHOE UM IpECTyILIe-
Hue. C apyroit ctoponsl, ero Opar Meanm Kapamazos, rpe3uBmmii o
CMEpTH OTLA, IOPUINYECKH HEBUHOBEH, TOrAa Kak pykamMu CmepskoBa
OH JIMIIWJI KM3HU 4enoBeka. Ero coBects sa3pikoM CMepiskoBa ToBO-
PHT: «Bbl BUHOBHBI BO BCEM-C, MO0 MPO YOWMBCTBO BBI 3HAIHM-C U MHE
yOUTh MOPYYHIIN-C, @ CAMH, Bce 3HaMIH, yexanu. [loromy u xouy Bam
B CEHl Beuep 5TO B IJia3a J0Ka3aTh, YTO [VIAaBHBIA yOUBEIl BO BCEM 3/€Ch
€/IMHBIN BBI-C, & 51 TOJIBKO CaMbIil HE TJIaBHBIN, XOTS 3TO U sl yOMII. A BBI
caMblIli 3aKOHHBIN yOUBEIl 1 ecTh!»’.

3anagHoeBpoIIeiickie KOHLENINMH O IPaBOBOM I'OCYAapCTBE U Ipa-
BaxX YeJIOBEKa, NPEIOoJararlliue BO3BBIIIEHHE 3aKOHA HaJ OCTaJbHbI-
MU COLIMAJILHBIMHU PETYJISATOPAMH, TIOYBEHHUKH TPU3HABAIH JIO)KHBIMH
Y ONacHBIMH I 4yenoBedecTBa. HemocrtaTok Taknx abcomoTH3NPYIO-
HIMX POJIb MPaBa TEOPHUH B TOM, YTO MX CO3JATeN OIIMOOYHO ToJjara-
0T, YTO OJTHMM 3aKOHOM MOYKHO 00€CTIEUHTh TOPSIOK H CACPKATh Mpe-
CTYIIHOCTb, M Ja)ke Oojiee BHECTHM B XXHM3Hb OpaTcTBO, PaBEHCTBO U
crpaBeAuBOCTb. Kak moka3plBaeT cTaTHCTHUKA KOJMUYECTBA COBEpILAc-
MBIX MPECTYIUICHUH, IOPUANYECKHE CPEICTBA OKa3bIBAIOTCS Heddek-
TBUHBIMH B TIPOTHBOJEHCTBHM MPECTYMHOMY MoBeneHuio moaei. K
pUMepy, B OIIOTE JieMOoKpaTuu U mpaB yenoBeka — CIIIA B 2007 r.
OBUIO COBEpILEHO 23 MWUIMOHA TPECTYIUICHUH, U KaXK/bIH COTBIH Tpa-
JKIaHUH Haxoautces B ToppMe. CHIA 3aHMMaeT nepBoe MECTO B MHpE
0 4YMCIy coBepmaemsIx npectryruieHnd. He npasna nm, CHIA crana
TiopeMoii HapogoB. [Ipuuem, CIIA B cBoeil monuTrke OOpHOBI ¢ TIpe-

! Tocmoescruii @. M. Bpatbs Kapamaszossr. M.: Dkemo, 2003. C. 521-522.
2 Jlocmoesckuii @. M. Bpatbst Kapamazossr. M.: Dkemo, 2003. C. 541.
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CTYIHOCTBIO 3aHHUMAeT MO3ULHIO NMPUMEHEHHs CYPOBBIX HaKa3aHU U
JKECTKOT'0 IOJUIEHCKOro KOHTPOJIS 3a moBeAeHneM moaei. Toraa kak
B SlNOHUM, NPUAECPKUBAOLICICS HAIMOHAIBHBIX TPAOULUI B pa3pelie-
HUH KOH(IJIUKTOB, YUCIIO TIpecTyIieHUH B 20 pa3 MEHBIIIE.

IMo3TOoMy 04YeBHIHO, YTO B YCJOBHSIX MOJAEPHA H CEKYJIsApH3a-
LHMHM KYJbTYPbl, HOpPHIHYECKHE PeryJsiTopbl, XOTS W HAYHHAKOT
NpeBaJupPOBaTh, HO BCE-TAKH He CMOCOOHBI 00ecneYuTh CTAOHIb-
HOCTb, NMOPSIAOK U CHpPaBeNIMBOCTh B KH3HM o0wwecTBa. Haspena
Heo0X0AUMOCThH NepecMoTpa YTBepAUBIIeEiic KOHIUENIUU rocnoj-
CTBA MPaBa B MOJIb3Y AKTYaJTU3alMU CIALIAX, TPAAMIHOHHBIX pe-
ryJiTOPOB MOBeJAeHUs JI0Aell — peJIArHH, HPABCTBEHHOCTH, TPAIH-
nuii. B npoTuBHOM ci1ydae 001ecTBO KaeT U000 TOTAIBLHOE padCT-
B0, KAK B COBPeMEHHBIX MOJHIEHCKIX rocyiapcreax 3anajaa, Juoo
OKOHYAaTe/JbHOe pa3pyueHue u xaoc. CepaueBuHa B Aylie, COBECTH
Yye10BeKa, ero HPAaBCTBEHHOCTH, HO He B 0e3QyIIHbIX U (opmaib-
HBIX 3aKOHAaX, MOKA3bIBAIOIIMNX cBoe Oeccuiaue B 6opbOe ¢ aHTHOO-
1IeCTBEHHBIM MOBeIeHHEM.

[lo nHamemy riyOokoMy YyOekAEHUIO, 3a0IyXICHHEM SBIISCTCS
MHeHue nipencenarens Koncrurymumonnoro Cyna Poccuiickoit denepa-
mnu B.JI. 3oppkuHa, KOTOPRIM B WHTEPBBIO «Poccuiickoit 'azere» ro-
BOPUT: «IIOMBITKA MCIIOJIb30BATh B OOIIECTBE OMPEAETICHHOTO TUIIa Tpa-
JULMOHHBIE, HO YCTapeBIIME IPABOBLIE PEryIATOPHI — IIPOBAJbHA...
MupoBoii OIBIT HE JJAET OCHOBAHUM JUISL YTBEPKACHUS O TOM, UYTO BO3-
BpaT B TPaJWIUOHHOE OOMIECTBO BOOOIIE BO3MOMKEH... Ja)Xe CaMble
panuKanbHble TOYBEHHUKH JIMILb MEUYTAIOT O TOM, YTO MX CTpaHa Bep-
HeTcsl K 10OpbIM CTapbiM BPEMEHAM M TPAAMLUOHHBIM PEryJIsiTOpPaM. ..
OHM TBITAIOTCS 3aMUXHYTh «IApOBOH ABUraTesb)... Jake HE B 3JIEK-
TpPOBO3, a B «camouiet». [loHsaTHO, K ueMy 3710 nmpuBoauT! K cuctremnoi
JeperyIIsiie, U TOJIBKO. .. eBPONEHCKUE 00IecTBa ePEeXOInIIH, criaca-
ACh OT Xaoca, OT TPAJAULIMOHHOCTH K MOJIepHY. Tak BO3HHMKaJIW HHbBIE
THUIBI HICHTUYHOCTH, UHBIE COOTHOLICHHUSI MEXIy MPaBOBOW cepol u
COBOKYIIHOW peaJbHOCTBIO. B paMkax 3THX HOBBIX OTHOLICHHUH 001e-
CTBO HOKJIOHSIETCS IPaBy KaK TOMY, YTO TOJIBKO M MOYET CKOMIICHCH-
pOBaTh HOBBIE (DOPMBI COIMATHLHOTO HEPABEHCTRBA... B simpe obmrecTBa
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MoJepHa — mouyMtaHue npasa. lIpeBpamienue mnpasa B 3((EKTHUBHYIO
CBETCKYIO PEIHTHIO. .. » .

B 3tux cioBax 3By4nT anogeo3 pasBuTHA KyJIbTa NMPaBa v pe3-
KOe HempusTHe NCTOPHM W TPagulMii KakK peryJjsiTopoB KU3HU
o0mecTBa. C aBTOPOM BBIIENPHBEICHHBIX CTPOK ObLI0 ObI TPY/IHO
CIIOPHUTh, ecJid Obl MPecJOBYThIi MUPOBOI ONBIT NMoKa3aa 3¢ dek-
THBHOCTb 3aKOHA U /IOCTH:KEHUE HA OCHOBE IOPUANYECKHX CPeICTB
o0mecTBeHHOTro uaeana. IlpeBpamenne OpeHHOro, 3¢eMHOro B (e-
THII, KYJbT JUIIAET YeJ0BeKa 4ero-iudo mocTOsIHHOIO, YCTOHYH-
BOro, BeuyHoro. [Ipex/ioHeHNne YesioBeKa Mepex OAHUM TOJbBKO rocy-
AAPCTBOM M ero 3aKOHOM YHHYH’KaeT 4ejioBedecKoe JOCTOMHCTBO,
JIMIIAeT ero cBoOOAbI 1yXa.

Takoii KyJbT NMpaBa BHe PEJMIHO3HBIX HIEAT0B IOPOKIACT
ABe KPailHOCTH — 4YeJI0BeK00Ora M Kak cJieACTBHE Xa0C, BbI3BAH-
Hblil 00pb0OIi APYT ¢ APYroM 4eJIOBeKOOOIroB, MM TOTAJIUTAPHBII
CTPOii, B KOTOPOM JIIOAW MOJ00HO MAIIMHAM HUCHOJHAKT Oecuuc-
JIeHHble HOPMATHBHbIe TPeOOBAHMA, NMOCKOJbKY He CHOCOOHBI K
cBO0OJHOMY, TBOPYECKOMY IOBe/ICHUI0 BCJEACTBHE OTCYTCTBHMA B
HHX YeJIOBeYeCKHX, HDABCTBEHHBIX KayecTB.

brectsamum oTBeTOM Ha pasmbinuieHus B. /1. 30ppKkrHa MOTYT OBITH
cnoBa ®@. M. JlocroeBckoro u3 «bpatbeB KapamazoBbix» 0 TOM, 4TO
JUIIb Bepa MOXKET yAep)KaThb 4elloBeKa OT IMPEeCTyIHOro 3J10/eiicTBa:
«Benp eciu Obl Tenepb He ObUIO XPUCTOBOM ILEPKBU, TO HE ObLIO ObI
MPECTYTHUKY HUKAKOTO U yAEp)Ky B 3JI0AEHCTBE M JJaKe Kapbl 3a HEro
IIOTOM, TO €CTh Kapbl HACTOSILEH, HE MEXaHWYECKOW, KaK OHM celdac
CKasalli, ¥ KOTopasi JIMIIb pa3paxxaeT B OOJBIINHCTBE CIIydaeB Cep/IIle,
a Hacrosiuedl Kapbl, €IMHCTBEHHOM IEHCTBUTEIBHOM, €IMHCTBEHHOU
yCTpalamwIleil U yMUPOTBOPSIOLIECH, 3aKiIOYarolelncss B CO3HaHUU
COOCTBEHHOH coBecTH... Bce 9T cchuiku B paboThl, a pexke ¢ OuTh-
€M, HUKaKOT0 He MCIPaBJISIIOT, a IIaBHOE, TOYTH HUKAKOro MPEeCTyITHH-
Ka M HE yCTpallaloT, U YUCIIO NMPECTYIUIEHNH HE TOJIBKO HE YMEHbBIIAET-
cs, a 4yeM jaiee, TeM Oosee HapacTtaeT. Bellb BBl ¢ 9TUM JOJDKHBI XKe
coriacuthes. Y BBIXOAMT, YTO OOIECTBO, TAKMM OOPa3oM, COBCEM He

' 3opwrun B. HeoGxomma octoporkHOcTs. IlyTh Pocenu k npasy // Poccniickas rasera.
2010. 16 anp. Ne 5160.
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OXpPaHEHO, 0O XOTh OTCEKAETCsl BPEIHBIN YICH MEXaHUUECKH U CChLIa-
eTCsl JTAJIeKo, C TJia3 J0JOW, HO Ha €ro MECTO TOTYaC JKE IOSBISCTCS
JPyTOi TIPECTYIHUK, a MOXET, W ABa npyrue. Ecim 4to m oxpaHseT
00IIecTBO Jake B HACTOSIIEE BPEeMs M Ja)Ke CaMOTO TPECTYITHHUKA UC-
MpaBJIA€T W B APYIroro 4Ye€jIoBCKa NEPECPOXAACT, TO I3TO OIATHh-TaKU
€/IMHCTBEHHO JIUIIb 3aKOH XPHUCTOB, CKa3bIBAIONIMICS B CO3HAHUU COO-
CTBEHHON coBecTH. TOJBKO OCO3HAaB CBOI BHMHY KaK ChIH XPHCTOBA
00IIecTBa, TO €CTh LIEPKBH, OH CO3HAET U BHHY CBOIO MpeJ CaMUM 00-
LIECTBOM, TO €CTh NpeJ LEepKOBbI0. Takum 00pa3om, mpe OJHOH TOJIb-
KO IIEPKOBBIO COBPEMEHHBIN IMPECTyMHHUK W CIIOCOOEH CO3HATh BUHY
CBOIO, 4 HE TO YTO MPE TOCYAAPCTBOMY .

YeJsioBeK, He UMEIOLIMI HUYETO CBSITOr0, 0ECCOBECTHRIM, HE TO, YTO
IIPECTYIINUT 3aKOH I'OCYIAPCTBEHHBIN, a EPEUIET U HPABCTBEHHBIE I'Pa-
HUIIBI U Pa3opBeT CBs3b ¢ 00IIecTBOM. Bechbma criopHo monarath B €O-
BPEMCHHBLIX YCJIOBUAX, YTO I‘OCyI[&pCTBCHHbIﬁ 3aKOH MOXCET PCUINTH
mpobaemy OopbOBI ¢ mpecTymHOCThIO. [lpenynpennTs mpecTyruieHue
3aKOH OKa3bIBAETCsI HECTIOCOOEH, a caMOoro MPECTYIHUKA HE HCIIPABIIs-
€T, a TOJBKO M30JHpyeT OT oOmiecTBa. [I0UBEHHUKH TPEIBOCXUTHIIH
OTTaCHBIE TOCIEACTBHS CEKYJIAPU3AIMN CO3HAHUS YelloBeKa — (OopMU-
pOBaHHE YeI0BEKOOOTra, KOTOPOMY BCE JO3BOJIEHO M HE MOXKET OBITh
HUKAaKNX HPAaBCTBECHHLIX, U TCM 60.]'[66 IOPUANYCCKUX T'PaHMII. HOBTOMY
Oynmymiee 3a TeM OOIIECTBOM, KOTOPOE OEPEKHO XPAHUT CBOH PEIUTH-
O3HBIC 3aBEThI M TPAJIUIINU, 3a00TUTCS O YUCTOTE COBECTHU Jroei. Maes
«ecnu HeT bora, To Bce J03BOJICHO» MOCTENEHHO BeleT Oe31yXOBHBIC
oO0miecTBa K CBOEH rudeiu U HUKAKOH 3aKOH HE MOXKET yAepKaTb 0e3-
OOKHBIX JIOJIEN OT 3JI0ICICTBA.

®. M. JlocToeBCKH cpeliy MOYBEHHUKOB TITyOOKO PacKpblI MpH-
POy TOCYapCTBEHHOT0 HaKa3aHMs M MPUIIEN K BHIBOY, UTO HHU IIpe-
BEHTHBHOW, HM BOCIHTATEIbHON (YHKIMHU HaKazaHHE, JaKe camoe
TSDKKOE U JKECTOKOE, He BBINONHACT. TopbMa, JUIIEHHEe CBOOOABI de-
JIOBEKa C MPUHYJIUTEIBHBIM TPYJOM M KOJUIEKTHBHOH JKHM3HBIO IO
MIPUHYXKICHUIO JIEWCTBUTEIILHO KECTKUE HAKa3aHUs, HO MCIIPABICHUE
C X TIOMOIIBI0 HEBO3MOXKHO. W cTatncThka penuanBa mpecTyTieHui

! Tocmoesckuii @. M. Bpatsst Kapamasossr. M.: Dkemo, 2003. C. 67-68.
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u B XXI B. noATBepxKAaeT UCTUHHOCTD CYXACHUI MUCATENsI, KOTOPBIN
Ha JIMYHOM OIIBITE, HA KaTopre yOeauscs B OSCCMBICICHHOCTH U He-
3¢ (HEeKTUBHOCTH TSKKUX HaKa3aHHH. 371eCh TOCYIapCTBO JIUIITb MCTUT
1 U30JMPYET MPECTYITHUKA, HO HE TMEPEBOCIUTHIBACT €T0, €T0 HCIIOp-
YEHHY0, IOTEPSIBIIYIO OJIaroaarh AyIly.

®. M. JlocroeBckuii emte B XIX B. nmucajl 0 TOM, YTO OCYkJIEHHbIE
Ha KaTopre He PacCKauBaJIUCh B COJNESIHHOM IPOTHBO3AKOHHOM JCSHUU:
«Bpsi 11 XOTh OJIMH U3 HUX CO3HABAJICS BHYTPEHHE B CBOEH 0€33aKOH-
HOCTH... B mpoaomkeHre HECKOJbKUX JIET s HE BHUJAT MEXKIY STUMU
JIIOJIbMU HU MaJICHIIero npru3HaKa packasHus, HU Majeiliei TArocTHOM
JTyMBI O CBOEM TIPECTYIUICHUH U 4TO OOJIbIIAsi 9acTh U3 HUX BHYTPEHHE
CUUTaeT ce0s1 COBEPIIICHHO TIPABBIMH...». M Kak TOYHO U TITy0OKO Tpo-
YyBCTBOBAJ BEJIMKUN MHUCATENh MMOPOYHOCTH TOCYIAPCTBEHHOHN CHICTE-
MBI HakKazaHu# 3a 31o01esHus: «KoHeUuHO, OCTPOTH U CHCTeMa HACHIIb-
HBIX PabOT HE MCIIPABJISIOT MPECTYITHUKA; OHU TOJIBKO €r0 HAKa3bIBAKOT
1 00eCIeurnBaOT OOIIECTBO OT JATbHEHUIIINX MMOKYIICHUH 3710/1esl Ha €ro
CIIOKOMCTBUE. B mpecTymHuKe K€ OCTPOT U camasl yCUJICHHAsl KaTOpK-
Hasi paboTa pa3BUBAIOT TOJHKO HEHABUCTbH, YKAXKIY 3allpelleHHBIX Ha-
CIaXICHWI W CTpalIHOe JierkoMbiciue. Ho st TBepio yBepeH, 4To 3Ha-
MEHHUTAsT KeJIeMHas CHUCTeMa JIOCTUIaeT TOJIBKO JI0KHOM, OOMaHYMBOM,
HapykHOH 1enn. OHa BBICACHIBAET )KM3HEHHBIN COK M3 YellOBeKa, YHep-
BHUPYET €ro AyIly, OcIabIeT ee U MOTOM HPaBCTBEHHO UCCOXIIYIO MY-
MHUIO, TIOJyCYMACIIEIIIEro MPeACTaBIIeT KaKk 00pa3ell UCIPABIICHUS U
paCKaHHI/I}I»l.

[TouBeHHUKN TIPEIJIOKHUIN ANBTEPHATUBY CJIa00W TOCYAapCTBEH-
HOW cHCTeMe FOPUIAMYECKOTO PEerylNpOBaHUs TOBEACHUS IIIOJIEH U B
OCOOCHHOCTH TEPEBOCITUTAHUS MPECTYIUBIINX Yepe3 3aKOH cOOCTBEH-
HOW coBecTH. Bo riaBe yriia joipkHa ObITh XpUCTHAHCKas Wes BCe-
MPOIICHUS, COCTpaJianus u Oparckoi aro0Bu. Kak ciencrBue Xpucru-
aHCKasl MOJIEIb HCIPABICHUS MTOPOYHBIX JIIOACH JOJKHA CTPOUTHCS Ha
CJEeAYIOLIUX Hayagax:

— OTHOIIICHUE K MPECTYIMHUKY KaK K HECYaCTHOMY, pa30pBaBIIEMY
CBSI3b € OJIaroaThio COOOPHOTO OOIICHHUS JTIOICH;

! Tocmoescruii .M. Ceno Crenannukoso u ero oburenu. M.: ACT, 2004. C. 218-220.
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— coxpaHeHHe OpaTCKOro, MHUJIOCEPAHOTO OTHOIICHHS K COrpe-
[IUBIIEMY;

— BO3MOKHOCTb HPAaBCTBEHHOTO, JYXOBHOT'O NEPEPOKICHUS U BO3-
POXKACHHS MIPECTYITHUKA C BO3BPAILEHUEM €T0 B JIOHO LIEPKBH.

B «bpatesax KapamazoBwix» craper 3ocuMa CpaBHUBAET TOCYIap-
CTBEHHBIH CyJ HaJ IPECTYITHUKOM C XpPUCTUAHCKUM OTHOLIEHUEM K OC-
tynuBiemycs: «M 4ro 6bu10 OB ¢ pecTynHuKoM, o ['ocioau! Ecnu 6
U XpPHUCTHAHCKOE OOLIECTBO, TO €CTh LIEPKOBb OTBEPIVIO €ro MOA0OHO
TOMY, KaK OTBEPraeT M OTCEKAeT ero rpakaaHckuii 3akoH? Uro Obu1O
Obl, ecii O 1 IEpKOBb KapaJla CBOMM €r0 CBOUM OTJIyYE€HHEM TOTYAC JKE
U KaXIbIH pa3 Bocjen Kapbl FOCYJapCTBEHHOro 3akoHa? Jla Bbliie He
MOIJI0 Obl M OBITH OTHAsIHUSA, 110 KpaliHEeH Mepe AJIs IPECTYyIIHUKa pyc-
CKOTO, MO0 pYyCCKHE NPECTYNHUKH elle BepyloT... Ho 1epkoBb, Kak
MaTh HEXHas JIIOOsIIasi, OT JeSITENbHOW Kapbl caMa yCTPaHSETCS, TaK
Kak ¥ 0e3 ee Kapbl CIMIIKOM OOJIbHO HaKa3aH BHHOBHBIN TOCyJapcCT-
BEHHBIM CYJIOM, U HaJI0 )K€ €ro XOTb KOMY-TO II0XKaJIETh. .. KpOME yCTa-
HOBJICHHBIX CYJIOB, €CTh y HAaC, CBEPX TOrO, €llle U LEPKOBb, KOTOpas
HUKOT/AA HE TepsieT OOIIEHHsI ¢ MPECTYTHUKOM, KaK C MUJIBIM U BCE €lle
JOPOTMM CHIHOM CBOMM, a CBEPX TOTO, €IE U COXPAHSETCS, XOTs Obl
Jla)ke TOJIBKO MBICIIEHHO, U CyJl IEPKBH, TEIIEPh XOTS U HE NEATEIbHBIN,
HO BCE K€ KMBYIIMHU JUIs OyayIlIero, XotTsi Obl B MeUTe, Jla U MPECTYII-
HUKOM CaMHM HECOMHEHHO, MHCTMHKTOM JyUIU €r0, IPHU3HABAEMBIl. ..
ecnu OBl JeCTBUTEIBHO HACTYNII CY[ LIEPKBHU, U BO BCEW CBOEH cuie,
TO €CThb eciu Obl Bce 00IIecTBO 00OpaTHIIOCH JIMIIb B LIEPKOBb, TO HE
TOJIBKO CyJl LEPKBU HOBIMSI Obl HA HCIIPABICHHWE MPECTYIHUKA TakK,
KaK HUKOTJa He BIMSET HbIHE, HO, MOXKET ObITh, U BIPABAY CaMmble Ipe-
CTYIUIEHHMsI YMEHBLIMJIOCH Obl B HEBEPOATHYIO N0J10. Jla M 1epKOBb,
COMHEHHMs HEeT, MOHUMaa Obl OyIyliero mpecTymnHuka u Oymyiiee mnpe-
CTYIUIEHHE BO MHOTHX CIIy4asiX COBCEM MHade, YeM HBbIHE, U cyMena Obl
BO3BPATUTH OTJIYYEHHOIO, NPEAYNPEAUTh 3aMBILUISIOIETO U BO3PO-
JITh TATIIEroy .

Pe3romupyst BoickaspiBanust @. M. JlocToeBCKOro, MOKHO CKa-
3aTh, YTO HJeaJ0M XPHCTHAHCKOr0 yCTpoiicTBa olmecTBa Oyaer

! Tocmoesckuii @. M. Bpatsst Kapamasossr. M.: Dkemo, 2003. C. 67-68.
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NMOCTeNeHHbIl Mepexoa 0T rocyIapcTBEHHBIX M IOPUAUYECKUX HH-
CTUTYTOB K CBOOOJHOMY NMPHUHATHIO KAXKIBIM 4YeJO0BEKOM HPABCT-
BEHHOT0 3aKOHHO cBOeil co0cTBeHHOW coBecTH. CoBeCcTIMBBIN 4e-
JIOBEK He HYXK/JAaeTcsl B TOCylapcTBe U 3aKOHe W TBOPHT /100po Oe3
BHELIHEro NpPUHY:KIeHUs U AaBJeHUs opuanieckux HopMm. ['oBopst
caopamu Pegopa MuxaiijioBuya crnpaseljiiBoe M XPHCTHAHCKOE
YCTPOICTBO — 3TO TaK0e, B KOTOPOM «sI X04y He TaKoro o0uecrsa,
rae s He MOI JeJaTh 3714, a TAKOI'0 MMEHHO, I/ie s MOI Obl AeJaTh
3J10, HO CaM He XO0TeJl ero JaeJaTby.

3anagHas MoaeJb 00pbLOBI ¢ NMpecTyIIeHHeM Bce CHIIbI OpocH-
Jia Ha o0ecle4yeHHe TAKOr0 KOHTPOJIA 32 4YeJIOBEKOM, YTOObI OH He
MOTI H3-3a CTpaxa OCY:KIeHMs M HaKa3aHHs, He MOI COBEepIIHUTH
npecryimienusi. B takoii mogesn adco1l0THO 0e3pa3jIMUHO COCTOSI-
HHe AyLIH YeJIOBEeKa, ero CBOOOAHBII U 100pOBOJIbHbIH HPABCTBEH-
HbI BHIOOP.

®. M. [/locTroeBckuii HE pa3 MO MOBOAY LEJIOTO psiia IOPUIUUECKUX
JIeTl KPUTHYECKU BBICKa3bIBAICs 0 OECCOBECTHOCTH aIBOKATCKOTO COCIIO-
BUS M CJ1a0OCTH TOCYIAPCTBEHHOIO CyZa, B TOM YHCJE C YYaCTHEM IpH-
CSDKHBIX 3acenarenieid. [1o moBoay agBOKaTOB OH 3aMeyall: «CIIBILINTCS
HAapOJHOE CJIOBLIO: «aJBOKAaT — HAHATAs COBECTb»; HO IVIABHOE, KPOME
BCEr0 3TOr0, MEPEIIUTCS HENENEeUINil napajoKc, YTO aJBOKAaT U HUKO-
r7la He MOXKET JIeficTBOBaTh M0 COBECTH, HE MOXKET HE UrpaTh CBOEH co-
BECTBIO, €CIIM O JJake W XOTeNl He UrpaTh, YTO 3TO YXKE Takoi oOpeueH-
HBI Ha 0OECCOBECTHOCTH YeJOBEKa M YTO, HAKOHEL, caMOe IJIaBHOE H
CEpBE3HON BO BCEM 3TOM TO, YTO TAKOE I'PYCTHOE IMOJIOKEHHE JAeTa KaK
ObI JaXxe y3aKOHEHO KEM-TO M YeM-TO, TaK UYTO CUMTAETCS y’KE BOBCE HE
YKIIOHCHHEM, 4, HATPOTHB, IA%e CAMBIM HOPMATLHBIM TOPSIIKOMY .

ITo neny xynkoBckux, KponeOepra, CBS3aHHBIX C HACUIIHEM PO-
JUTEJIeH TI0 OTHOLICHHUIO K JETAM, MUcaTelb MOTYePKHYN Oecrepcnex-
TUBHOCTb PACCMOTPEHHS CEMEHHBIX AeJ TOCyAapcTBEHHBIM cynoMm. O0-
BUHEHHUE POAUTENEH W JMIIEHHWE MX POJUTENIBCKHX IpaB MPHUBETYT
JHIIb K OKOHYATEJILHOMY pacrajgy M TakK HOLIaTHyBIIeWcs cembH. Pe-
OCHOK, BOCIIUTAHHBIN BHE CBOCH CeMbH, OylIeT UCHBITHIBATD CTPAJaHUs

' ocmoescruti @. M. Cobpanne countennii: B 9 1. T. 9. B 2 ku. Ku. 1: JIHeBHUK
mucatenst. M.: OO0 «UznarensctBo AcTpenby, 2004. C. 219.
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B OTCYTCTBHUE POAUTENbCKOM I00BU. Beixox ®.M. JlocToeBckuii Buien
B TOM, YTOOBI Takoro poja KOH(IMKTHI pa3pelianuch OOMIMHOW Be-
PYIOLIMX Y UMEIN CBOEH IJIaBHOH LIEJIbI0 COXPAaHEHHUE CEMbHU U 3a00TY O
nersax. M B menom, mucaTenb CTOSUI HAa MO3ULHMM Pa3pelleHus: CIIOPOB
CO60pHBIM CANHCTBOM U Ha OCHOBC TpaAWMUOHWOHHBIX MCXaHMU3MOB H
CPEJICTB, HAIPUMEpP, MUPCKOM CXOKH KPECThSH.

Takum 00pa3oM, XpHUCTHAHCKAsI KOHIEMIUS FOCyJapcTBa U IMpaBa
MOYBEHHUKOB MOKET OBITh CBEJICHA K CIICIYIOIIUM MOCTYJIaTaM.

Bo-nepBbIX, rocyaapcTBo M MpaBo NMPHU3HAIOTCH CJIYKEOHBIMU,
BBIHY’KI€HHBIMHU CpeAcTBaAMH 00pPbObI ¢ MPOSIBJIEHUSIMH 3J1a M ar-
peccueii co CTOPOHBI BHEIIHUX BParos.

Bo-BTOpBIX, HIEaOM OO0LIECTBEHHOT0 U TIOCYJIAaPCTBEHHO-
NMPaBOBOr0 Pa3BUTHSA JJs NMOYBECHHUKOB SIBJSIETCSl NpeBpalieHue
NPUHYAUTEJIHbHO OPraHU30BAHHOIO 0011eCTBA B CBOOOAHYI0, COOOP-
HYI0 O0IMHY BepPYIOIIHUX — EPKOBb.

B-TpeTbuX, HAEaI0M 36MHOI'0 IOCYAAPCTBA N0 MBICIU NOYBEH-
HHUKOB SIBJISIETCSl CaMo/ep:KaBHe, OCHOBAHHOEe Ha MaTpHapXajib-
HbIX, OPraHMYecKHX OTHONIEHUSIX Hapo/Aa ¢ HapeM M MpearnoJa-
ramuiee MUPOKYI0 ABTOHOMHUIO MECTHOT0 CAMOYNPaBJICHUS.

B-uyeTBepTHIX, MOYBEHHNKH OTAABAJH IEPBEHCTBO PEJIUTHO3HO-
HPABCTBEHHBIM PeryJisiTopaM NoBeJeHHs1, MOAYePKUBast c1a00CTh H
OrPAaHUYEHHOCTb 3aKOHA B ku3HM o0mecTBa. Iloctymok 4vesoBek
omnpeeJisieTcs ero COBeCTbIO, BEpPOii, a He TPeOOBAHMSIMHM 3aKOHA,
KOTOpbIE PACCYUTAHBI JIMIIb HA TeX MOPOYHBIX JII0Jeill, KOTOpbIe He
COBEpILIAIOT 3J1a U3-3a cTpaxa mepel HakazaHueM. [louBeHHHKH MO
cyTH Aesa copMyIUpPOBATIH 3aKO0H, COTJIACHO KOTOPOMY MOTeps pe-
JIMTHO3HBIX OCHOB 4eJIOBEKOM NMPHBOANT K €ro HpaBCTBEHHOMY 0e3-
3aKOHMIO, BO3PACTAHUIO OPUANYECKHX HA4yaJl, HO He o0ecnevynBalo-
LIUX KAK Mpesk/ie COBeCTIUBOr0 NMOBeAeHMs JI0/ei.

B-nsiThIX, BBICTYIIAsl 32 COXPAHEHHEe U BO3POKACHHE TPalULM-
OHHBIX XPHUCTHAHCKUX OCHOB KM3HM, MOYBEHHUKM YKa3bIBAJIM Ha
€J1200CTh 3aKOHOB B y/Iep:KaHNU MPECTYNHNUKOB OT 3712 U ero mnepe-
Bocniutanuu. Ilo uXx MHeHHIO, HEOOXOAUMO MOCTENEHHO BOMPOCHI
OCYK/IeHHs 3a 3710, HCIIPABJICHUSI MPECTYNTHUKA NepeiaBaTh B PYKH
co0OpHOIl HEepKBH — caMoOil OOIIMHBI BEpPYIOIIUX, YTO MO3BOJHUT
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NPECTYNNHUKY MOY1YBCTBOBATbh MYKHU COBECTH, PACKasAThHCA U CHOBA
BOWTH 32 CBOH )106])])]6 aejga B HEPKOBb, IMOJIY1IUB 6J'lal"0)laTl) bora.
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Touka 3peHns

<<CKOPO Ipa’kAaHCKO€ IIPABO IIOTAOTHT 3€EMEADHOE ... 1

TPA’KAAHCKO€ 3aKOHOAATEABCTBO; 3€EMEAPHOE 3AaKOHOAATEABCTBO; KOHI.Iel'I].II/UI Ppa3BUTHA
TPA’)KAAHCKOI'O 3aKOHOAATE€ABCTBA; IIPAaBO COOCTBEHHOCTH Ha IIPUPOAHBIE 06’beKTbI;
YacTHasi COOCTBEHHOCTD Ha 3€MAXO; 3€MAA — HYGAI/I‘lHOQ 6AaI‘0; «IMapTHEPCKHe>»> OTHO-
IIEHHUS MEKAY I'PA’KAAHCKHM 3aKOHOAQTEABCTBOM H 9KOAOTIHYE€CKHM

M. M. Bpunuyx

doxmop ropuduueckux Hayk, npodeccop, sacayxennvtii desmerv nayxu Poccuiickoii Pede-
payuy, 3a6edyoujuii CeKMopom IK0A020-npasossix uccaedosanuii Hncmumyma zocydap-
cmea u npasa Poccuiickoil akademuu nayx

Bo Bpems myOnuyHOW AUCKYCCHH TPH 3alUTe AWCCEPTAINNA Me-
KAy pPaOOTHHKAMKU HAyKH SKOJIOIMYECKOTO M IPHPOIOPECYPCHOTO
mpaBa napy JIeT Ha3aJ BCTaJl BOIIPOC O COOTHOIICHUH IKOJIOTHYECKOTO
U TIPUPOIOPECYPCHOTO MpaBa. ABTOp CTaThU TOTJAa BBICKA3all MO3HU-
[UI0: B TOW Mepe, B KAKOH 3eMII U JIPYTUE MPUPOIHBIE OOBEKTHI SIB-
JISTFOTCSL OPTaHUYHOM COCTaBHOUM YaCThIO MPUPOABI KaK 00BEKTa pery-
JTUPYEMBIX JKOJIOTHYECKUX OTHOIICHHIA, B TOW 3eMEIbHOE M JIPYTHE
OTpaciii MPUPOJIOPECYPCHOTO 3aKOHOJATENBCTBA U IpaBa, OTPayKaro-
e CHeruUKy «CBOEro» MPHUPOTHOTO0 OOBEKTa U COOTBETCTBEHHO
IIOXO/BI K IIPAaBOBOMY PETYJIMPOBAHUIO OTHOUIEHUH 110 UX HCIIONB30-
BAHUIO U OXPaHE, SIBJIAIOTCA COCTAaBHOW YacTbIO 3KOJornyeckoro. Pea-
TUPYS HA TAaKOe CYXKICHHUE, U3BECTHBIA IMUBUIUCT U 3asBUI: «CKOpPO
CPaKIAHCKOE MPaBO MOTJIOTUT 3€MEJIBHOE. . .»

1 o o
JlanHas pa0oTa BBINOJNHEHA C HCMOJib30BaHMEM CHpaBOYHOH NPaBOBOM CHCTEMBI
«Koncynprantl Imrocy.
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[Touemy 3emenbHOE MPaBo, 0 MOCIEIHEr0 BPEMEHHU pa3BUBaBIIICE-
sl TI0 TpaBwiIaM OOIIel TeOpUH IpaBa KaKk CaMOCTOSTEIbHAs OTPACIb,
0Ka3aJIoch MO yTPO30i «moriomieHus»? [Ipudem B cBeTe pOUCXOIs-
LIEr0 B MOCJIEIHUE TOJbl MPOLECCa «COBEPIICHCTBOBAHUS) TPaXKIaH-
CKOTO 3aKOHOJIATEJIbCTBA 3asiBIICHHAS yTrpo3a CTAHOBHTCA Bce Oolee
pealibHOM. DTOT IPOIIECC yKEe CYNIECTBEHHBIM 00pa3oM KOCHYJICs ce-
PBI IPABOBOTO PETYyJIMPOBAHMS OTHOIICHUI IO MOBOIY BOJ U JIECOB —
00BEKTOB MyOJIUYHBIX IKOJIOTUYECKUX OTHOIeHMH. B BomHnoM u Jlec-
HOM Kojiekcax P® HeoOOCHOBaHHO MOSBUIIMCH HOPMBI O PETyIIMpOBa-
HUU COOTBETCTBYIOLIUX MPUPOJAOPECYPCHBIX OTHOLICHUN MPaXIaHCKUM
3aKOHOJIaTeNLCTBOM. Tak, coriacHo cT. 16 BogHoro xomekca P®! no-
TOBOpP BOJIOTIONIE30BAHMS 3aKJIFOYAETCS B COOTBETCTBHU C 2PANCOAH-
CKUM 3aKOHOOAmelbCmeoM, €CIIM NHOE He TIPEIyCMOTPEHO HACTOSIIINM
Konexcom. Ecnm mo BogHOMY 3aKOHOAATENBCTBY BOJIBI (BOAHBIE O0B-
€KThI) B OCHOBHOI CBOEW Macce HaxXoJATCs B MyOIMYHOM, TpeuMyIIe-
CTBEHHO B TOCYJAapCTBEHHOH COOCTBEHHOCTH, IOYEMY JIOTOBOP BOJIO-
MIOJIb30BAaHUSI MOXKET 3aKJII0YaThCsl B COOTBETCTBUU C IPAKIAHCKUM 3a-
KOHOJIaTeJIbCTBOM, HOpMaMH 4acTHOro npasa?! B cooTBeTcTBUU €O CT.
19 mepenmada mpaB M OOSI3aHHOCTEH IO JOTOBOPY BOJIOTIONB30BAHUS
JIPYTOMY JIUITy OCYIIECTBIISIETCS B COOTBETCTBUH C ZPANCOAHCKUM 3a-
koHooamenbcmeom. C KaKoH cTaTu IMyOIMIHbBIC OTHOIICHHS TI0 TTIOBOTY
00bekTa MyOJIMYHOM COOCTBEHHOCTH PETyJUPYIOTCSI YaCTHBIM TPaBoM?
Ecnu niecHple y4acTKu B cOCTaBe 3eMelib JICCHOTO (POHJ/Ia HaXOJSTCS B
denepanbHoil coberBenHocTH (cr. 8 JlecHoro koxekca P®?), modemy
coriacHo cT. 3 storo Konekca MMyIIeCTBEHHbIC OTHOIICHUS, CBSI3aH-
HBIE C 00OPOTOM JIECHBIX YYaCTKOB U JIECHBIX HACAXKJCHHUN, PETYIUPY-
IOTCSL 2PadCOAHCKUM 3aKOHOOamenbCmeoM, a Takke 3eMeNbHBIM KO-
nexcoM PO, ecamn nHoe He ycTaHOBJIeHO HactosaumM Kopekcowm, npy-
ruMH (heepanbHbIMKU 3aKOHaAMK? |

Yrpo3a npupoaopecypcHOMY IpaBy CTAaHOBHTCS elle Oojiee mac-
MTa0HOW B CBSI3U C TEPCHEKTUBAMHU COBEPIICHCTBOBAHMS TPaKIaH-
ckoro 3akoHoaarenbcrBa PO. 18 urons 2008 r. [Ipesunent PO nox-

' C3 PD. 2006. Ne 23. Cr. 2381.
2 C3 Pd. 2006. Ne 50. Cr. 5278.



MesKAYHAPOAHDINA HCCAEAOBATEAbCKHI HHCTUTYT 113
http://www.mii-nauka.com

nucan yka3 oT Ne 1108 «O cosepuieHcTBOBaHMM | 'paskJaHCKOTO KO-
nekca Poccuiickoit @enepaunn»l. VYKa3oM NpeaycMOTpEeHBI pas3pa-
00TKa KOHLEIIMH PAa3BUTHUS IPAXKIAHCKOI'O 3aKOHOJATENbCTBA U BHE-
CeHMe U3MEHEHUU B ['paxaHCKUI KOJIEKC C YUYE€TOM OIIbITa €ro MnpHu-
MEHEHHSI ¥ TOJIKOBAHHS Cy/I0M.

Konuenuust ¥ npaBo cOOCTBEHHOCTH HA IPUPOLY

B Konuenuuu pa3BuTus rpakJaHCKOTO 3aKOHO/IATeNIbCTBA  IIpeJi-
JlaraeTcsi HECKOJIbKO MO-MHOMY B3IVISHYTh Ha COOTHOLIEHHE YaCTHBIX U
My OJIMYHBIX DJIEMEHTOB B TpaXKIaHCKOM IipaBe» (BBenenue, 1. §).

«MHo#i B3rysi» KacaeTcsl NPEeUMYLIECTBEHHO NPHUPOJIbI Kak 00b-
ekTa mpaBa codctBeHHOCTH. [lo 3ampicity aBTopoB Konmermuu B I'K
HaJ0 BKJIIOYUTh HOPMBI, PETIAMEHTHUPYIOLINE MPaBO COOCTBEHHOCTU
Ha 3eMeNibHble Y4acmKu, YYacmku Heop U 80OHble 00bekmbl, OTKa-
3aThCs OT KATETOPHU «IECHOU YYACHOKY, KOTOPBIA JOJKEH OBbITh TpH-
3HAH 3€MEJBbHBIM YYacTKOM C OCOOBIM MpPaBOBBIM pexxuMoM. [IpaBo
COOCTBEHHOCTH Ha 3TH OOBEKTHI JOJDKHO MOJUICKATh TOCYIapCTBEH-
noii peructpauuu B EI'PI1. K takomy npaBy cienyet B cyOcuauapHOM
MOPSAKE MPUMEHATh HOPMBI O MpaBe COOCTBEHHOCTH Ha 3€MeENbHBIC
yudacTkH. JKMBOTHBIE B COCTOSIHUM €CTECTBEHHOM CBOOOIBI HE JOIKHBI
GBITH 0GBEKTAMH TIpaBa cOOCTBEHHOCTH (II. 3.6.5)°.

ITo »Tomy moBoxy axamemuk FO.K. TomncTol mumier: «... HacTo-
paxuBaeT, 4ro KoHuenuus npeanonaraeT wupoKkyo uHmepeeHyulo B
Takhe CMEXHbIE C I'Pa)/JIaHCKUM OTpPAaciId 3aKOHOJATENbCTBA, KaK 3a-
KOHOJATeNbCTBO 00 OXpaHe M MCIOJIb30BaHUH HPUPOIHBIX PECYPCOB.
B paznene o BemHbIX NpaBax MPeTyCMATPUBAETCS «IEPETAILUTh) B
I'K P® (pazymeercs, ¢ He0OX01MMOM TiepepaboTKOif) e/1Ba I HE BCe
HOPMBI COOTBETCTBYIOIMX KOJIEKCOB M 3aKOHOB, KOTOpPbIE UMEIOT Ya-
CTHOIIPABOBYIO TPHUPOJY, OCTaBUB B HHUX JIMIIb HOPMBI ITyOJINIHOTO

' C3 Pd. 2008. N 29 (u. 1). Cr. 3482.

Omobpena pemrerneM Cosera mpu  Ilpesumente PO mno komupumkammm u
COBEPIICHCTBOBAHUIO IPAKIAHCKOT0 3aKOHOIATENIbCTBA OT 7 OKT0pst 2009 .
3 Cormacuo cr. 4 ®ezepansHOro 3akona ot 24 amperst 1995 r. Ne 52-®3 «O xuBoT-
HOM MHpE» KUBOTHBIA MUp B npeaenax reppuropun Poccuiickoit denepanun ssiis-
eTCsl TocyIapCTBeHHON cobcTBeHHOCTRIO // C3 PD. 1995. Ne 17. Cr. 1462.
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npaBa. OTa omnepanus MpeaCcTaBIsieTCs MHE KpaiiHe omacHo! (Bblaesie-
HO MHOI0 — M. B.)»".

To, 4yTO akaneMHMK Ha3bIBAET IIMPOKON MHTEPBEHLMEH, €CTh Ha-
YYHBIE OCHOBAaHMs OLICHMBATh KakK arpeccuro. IIpmdem arpeccust B
JJAaHHOM Cllydae NIpPOSBIIAECTCS HE TOJIBKO HAa AKOJIOTMYECKOE IPaBo,
BKJIIOYAsi TPUPOJOPECYPCHOE, HO TMPEXJIE BCEro Ha OOIIYI0 TEOPHIO
npasa, Koncturymuto PO u Ha 3a1paBblif cMBICTT.

B 1990-e roxsl B o01ieii Teopuu mnpaBa ObUIO 3aKOHOMEPHO yJie-
JieHO OONbLIOC BHUMAHME BOMPOCY HAYYHBIX OCHOB M MOAXOJOB K
Pa3BHUTHUIO NIPABOBOM CHCTEMBI B MPUHLUIINAIBHO HOBBIX A Poccnn
ycnoBusix. Ecinn B 70—80-e rogbl mpouuioro BeKa YYEHbIMH BEJIUCH
WHTCHCHBHBIE JUCKYCCHH OTHOCHUTEJIBHO OTPACIIEBOM CTPYKTYPBI CO-
BETCKOIO IIpaBa, TO HA COBPEMEHHOM JTalle pa3BUTHUS MPaBa, KaK MU-
met B. @. fkoBiues, «cTano sICHO, 4TO IVIABHBIE CJaraeMble CUCTEMBI
npaBa — €e OCHOBHBIE MO/IPa3/IeIeHus — IPaBO YaCTHOE M MpaBo Iy0-
nuyHoe. Ecnu HeT pa3BUTOro 4acTHOTO MpaBa, PaCCUUTHIBATH HA d(]-
(dexTHBHOE pa3BUTHE OOIIECTBa HEe NpuxoauTcs. Ecnu Het pa3suroro
myOJIMYHOTO MpaBa, YaCTHOE PABO HE MOXKET OBITh JeHCTBEHHBIMY .

ITpu 3TOM ecnu NPUMEHUTENIFHO K ITyOIMYHOMY IPaBy B KauecTBE
HEepBEHILero, OCHOBHOIO NPU3HAKA BbIAEICH IyOJIMYHBII MHTEpEC, K
YaCTHOMY IMIpaBy — YaCTHBI HMHTEpPEC W YacTHas COOCTBEHHOCTb.
B. M. Kopenbcknii ytounser: «YactHoe MpaBO €CTh IOPHINYECKOE
BBIpaXEHHUE YacmHOU cobemeennocmu»’.

N xors KoHctuTynuus mpeaycMarpuBaeT, 4TO 3€MJIA U JpYyTue
MIPUPOJIHBIE PECYPCHI MOTYT HaXOJUTHCS B YAaCTHOM, TOCYJIapCTBEH-
HOMW, MyHUIIMIIAIILHOW 1 MHBIX (hopMax COOCTBEHHOCTH, B IPUPOAOPE-

' Toncmoii }O. K. O KoHuENIME pa3sBUTHS TPAKIAHCKOTO 3aKOHOAATEIHCTBA //
Kypnan poccuiickoro npasa. 2010. Ne 1. C. 32.

? Sxkoenes B.®. O B3aMMOICHCTBHH IyGIMIHOTO | 4acTHOTo mpasa // B k. : ITyGmianoe
M YaCTHOE TIIPaBO: IPOOJIEMBbI Pa3BUTHS W B3aUMOJCHCTBHUS, 3aKOHOJATEIBHOTO
BBIPAKEHUS M IOpUIMYECKOW TexHWKH. Marepuansl Bceepoccuiickold  Hay4HO-
npakTIdeckoi konpepenuun. Exatepunoypr, 1999. C. 3.

3 Cwm.: Kopenvcxuii B. M. O coueTaHHH 9acTHOTO M MyGIMYHOTO B mpase // B Kkm.:
[Ty6mmyHOe ¥ 4acTHOE MpaBo: HPOOJEMbl  Pa3BUTUSL W B3aUMOJCUCTBUS,
3aKOHOJIATEIBHOIO BBIPAYKEHHS U FOPUANUECKON TeXHUKH. Marepuansl Beepoccuiickoit
Hay4HO-TIpaKTH4ecKoii koHpepenuun. Exkarepunoypr, 1999. C. 53.
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CYpCHOM 3aKOHOJATEIBbCTBE GHOJIHE CHPABEOIUBO NPUPOOd, 8 CUTLY
cneyupury yOosnemseopsaemMvix el unmepecog u nompeoHocmetl, Ha-
XO0Umcs NpeuMyujeCmeeHHo 8 20CY0apCmEeHHOU CcOOCMBEHHOCTU.
Tako# mMoaXxoM, MTOTOTHUTEIPHO O0OCHOBAHHBIM M perneHmsIMUu KoH-
crutymmonnoro Cyna P!, Gasupyercs na apyroii Hopme OCHOBHOTO
3aKOHA: 3eMJISI U IPyTHE MPUPOIHEBIE PECYPChI UCTIOIB3YIOTCS B OXpa-
HAtoTca B Poccuiickoil deaepanuy Kak OCHOBA JKU3HU U AESATEIbHO-
CTH HAapOJOB, MPOXKHUBAIOLIUX HA COOTBETCTBYIOUICH TEPPUTOPUH,
KOHIIEHTPUPOBAHHO BhIPAXKAIOIIECH HHTEPECHI SKOJIOTHYECKOTo OJiaro-
TIOJTy 49U — ITyOJIMYHBIE HHTEPECHI.

ITo y6enurenpromy muaeruto O. 1. Kpaccosa, ct. 9 Koncturyuun
P® 3akperuger mpuHIMN IPHOPHUTETA MyOINIHBIX WHTEPECOB B che-
pe peryIupoBaHHs OTHOIICHHWH OXPaHBl OKPYKAIOIMICH CPeIbl W OT-
HOILICHUH 110 MOBOJY MCIIOJIb30BAHUIO M OXPaHbl 00EKTOB npnpom)lz.
DTa MOo3UIMs UMEET OTPOMHOE HE TOJIHKO HOPMATHUBHOE, HO U METO-
JIOJIOTUYECKOE 3HaueHUe npu (OPMUPOBAHUM 3aKOHOJATEIIBCTBA —
JUIsL BBICTPAUBAHUSl «IAPTHEPCKUX» OTHOUICHUN HKOJIOTHYECKOro,
MIPUPOIOPECYPCHOTO 3aKOHOIATENILCTBA U MIpaBa C APYTUMHE OTPACIIs-
MU, B TOM YHWCIIE TPAXKIAHCKUAM, JIJISI OMPEEICHUS TIPUOPUTETA HOPM
9KOJIOTMYECKOTO TpaBa HaJl HOPMaMH WHBIX OTpaciei.

Takum 00Opa3omM, BOTIPEKH IMO3UIMH CAMUX TEOPETUKOB YaCTHOTO
1paBa, BEIPA0OTAHHOM B paMKax OOIIeH Teopuu mpaBa, 00 OCHOBAaHUU
YaCTHOTO TpaBa TPEKJE BCEr0 Ha YaCTHOM COOCTBEHHOCTH, aBTOPBI
Konuenmun pemmnu «mno-uHoMy B3[JISIHYTh Ha COOTHOIIIEHUE YACTHBIX
Y MyOJIMYHBIX 3JIEMEHTOB B TPpaXKIaHCKOM TipaBe» (BBenenue, 1. 8).

Astopel Konuenuuu 3asBisitor, yto «mpaktudecku BHe 'K, no
npedCcHell «CO8eMCKOU mpaouyuuy, HaxoOUumcs pezyiuposauue 2pa-
HCOAHCKO-NPABOBLIX OMHOUEHUL NO NOB00Y UMYWECm8d, COCMAs-
JISIOUe20 OCHOBY padtCOanCKo20 000poma, — 3eMau u Opyeux npupoo-
HbIX pecypcosy (Bsedenue, n.3). To, 4TO MU HA3bIBACTCS «COBETCKON
TpaAulMei», HA caMOM Jelie — BBIPAXXCHHE U pealn3alusi Hay4dHO

' Cm., x mpumepy: [octanornenne Koncturymuonroro Cyma P® ot 9 smeaps 1998
r. Ne 1-IT «Ilo nemy o npoBepke KOHCTUTYLHOHHOCTH JlecHoro koaekca Poccuiickoit
Denepannny // C3 PD. 1998. Ne 3. Cr. 429.

2Cm.: Kpaccos O. H. Dxonorndeckoe mpao: Yuebuuk. M., 2001. C. 49, 52, 67.
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000CHOBAHHOI'O MOJX0/1a K PETyJUPOBAHUIO OTHOLIEHUH COOCTBEHHO-
CTH Ha npupony. Pacnonaraemoe oOmecTBOM «MMYIIECTBO» oOecrie-
YMBAET pa3inyHble HHTEepechl. OHO NMYIIECTBO — YACTHBIM J0M, aB-
TOMOOWIIb, IPOAYKTHl MUTAHUS U T.II. — CIOCOOCTBYET MaKCHMAaJIbHO
peanm3oBaTh 4YacTHBIM WHTepec. [[pyroe, — mpu3BaHo oOecnednTh
nyOnMYHbIA HHTEpec. YacTHBIN JJ0M W aBTOMOOWIIb HaxoaaTcs B ce-
pe peryJupoBaHUs MUMYLIECTBEHHBIX OTHOIIEHHH MO TIpa)kJIaHCKOMY
3aKOHOAATEeNLCTBY. OTHOLICHHUS 110 MOBOAY «UMYLIECTBA», 00CTYKH-
BAIOIIETO MyONIUYHbIC HHTEPECH], 3aKOHOMEPHO PETYJIUPYIOTCS B IMyO-
JUYHOM ImpaBe. K TakoMy «MMyILECTBY» OTHOCHUTCSI, B YaCTHOCTH,
npuposa, o0ecrneunBaroias MyOJUYHbIE WHTEPECHl 3KOJIOTMYECKOTO
Oaromoyus.

B xoHTekcTe uccnemoBaHus MyOJUYHO-TIPABOBOTO PETyIUpPOBa-
Hust FO. A. TuxomupoB oOpaiaeT BHUIMaHUE Ha CTapble U HOBBIE 00b-
€KTBl PETYJIUPOBAHUs, OTMEYAs, YTO «HAPSAY C TPAAULIHMOHHBIMH 00b-
EKTaMH PETYJIMPOBAHUS TMOSBISIOTCS HOBBbICY». «CyIIECTBEHHBIM 00-
pasoM MEHSIOTCA OOBEKThl KOHCTUTYLIMOHHOTO PETYJIUPOBAHUS H
CHUCTEMa KOHCTUTYIIMOHHOIO IpaBa. TpagullMOHHO OHO Pa3BUBAJIOCH
B paMKax CTPYKTYypbl IeicTByromeld KOHCTUTYIMH U 1aKe TPUMEHU-
TEJIbHO K ee TiiaBaM. ['ocy1apCcTBOBEAUECKUM M MHCTUTYHOHAIbHBIN
acmeKThl ObLTH OueBUAHBI. HbIHE ke, 10 HaleMy MHEHHUIO, KOHCTUTY-
LIMOHHOE TPaBO pacIHIUpsieT CBOU MOPU30HTHI. Bo-nepBbIX, OHO ycTa-
HaBJIMBAET OCHOBBI 3KOHOMHYECKOI'0, MOJUTHYECKOIO U COLUATBHOIO
CTpOsi, MEXIyHapoJHBIX OTHoumeHud. KoHcTuTynnoHHbIE Havana
SKOHOMUKH ((OpMBI COOCTBEHHOCTH W Jp.) CTAHOBSITCS MOIIHBIMHU
perymstopami»' . [[pUMEHHTENBHO K MPUPOJIE, IPUPOIHBIM 0OBEKTAM
Kak myOnuaHOMYy OJary OTHOMIEHUS COOCTBEHHOCTH JETATBLHO pery-
JUPYIOTCS B COOTBETCTBYIOIIUX MPHUPOJOPECYPCHBIX OTpacisix — OT-
pacisix NperuMyIIeCTBEHHO MyOIMYHOTO MpaBa.

Hccnenyemas mnos3unms aBTtopoB KoHuenmum o «repeTackuBa-
Hunm» B 'K HOpM, periaMeHTHpYIOIMX NpaBO COOCTBEHHOCTH Ha
npupony, npotuBopednt Koncrtutynmm P®. «/lns cyOwbexToB my6-
JIMYHOTO IpaBa XapaKTepHO HAJIWYUE KOMIIETCHIIMH — MIPEIMETOB Be-

' Cwm.: Tuxomupos FO. A. Tly6audHO-NIPABOBOE PeryIMpOBAHHE: TMHAMHKA cdep 1
meto10B //XKypHan poccuiickoro npasa. 2001. Ne 5. C. 3.
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JICHHUs M BJIACTHBIX TIOJHOMOYHiD' . CormacHo cr. 72 BOIPOCHI Biaje-
HUS, TIOJIb30BAHUS W PACIOPSHKCHHS 3eMIIel, HeJpaMH, BOJHBIMH U
JIPYTUMH TIPUPOIHBIMU PECypCcaMH, T.€. OTHOIICHUS COOCTBEHHOCTH,
(. B) M pasrpaHWYeHHEe roCyJapCTBEHHONW COOCTBEHHOCTH (II. T) Ha-
XOIATCsl B COBMeCTHOM Benennn Poccuiickoit denepanum u cyObek-
ToB P®. CamMo 3emenbHOe, BOJIHOE, JIECHOE 3aKOHOAATEIbCTBO, 3aKO0-
HOJIATEJILCTBO O HEJPax, 00 OXpaHe OKPYIKAIOIICH Cpe/bl COTIIACHO II.
K) TaK:K€ OTHOCUTCSI K COBMECTHOMY BEJICHUIO. B TO Bpems kak rpax-
JIAaHCKOE 3aKOHOJIaTEJIbCTBO HAXOJUTCS B BEJICHUM JIMIlb Poccuiickoi
®enepanmn (11. o cT. 71). [IpakTndyeckn «MHUIMATHBAY aBTOPOB KoH-
LEMIUN HaIpaBlieHa Ha JIMIICHHE KOHCTUTYIHOHHOTO TOJHOMOYHS
cyonexToB denmeparuu pemaTts BOMPOCH COOCTBEHHOCTH Ha TIPUPOLY,
(hopMHPOBATh U OCYILECTBIISITH IPUPOJIOPECYPCHOE U IKOJOTHUECKOE
3aKOHOJIaTEeIILCTBO B COOTBETCTBUU CO CT. 72, 4TO mpoTuBOopeunut Oc-
HOBHOMY 3aKOHY.

Ecnu I'paknanckuil KOIEKC — SKOHOMUYECKas KOHCTUTYIUS, KaK
HPABUTCS OLICHUBATh 3HAUYEHHE CBOETO 3aKOHA LIUBHIIKUCTAM, TJE MO-
JIOXKUTENbHBIE JKOHOMHYECKHE U COIMAIbHBIC PEe3yibTaThl ATOU
«xoHCTUTYIIMW»? Humera Hapoja, «IIPUMHTHBHAS SKOHOMHUKa»® —
CyIIeCTBEHHBIC TIOKa3aTeau d(PPEeKTUBHOCTH [ paskIaHCKOTO KojeKca
P®. Ilo ouenkam e aBropoB KoHienuuu, «3a Bpemsi, polie/iiee ¢
Hagaya 90-X TOA0B MPOILLIOro CTONETHs, B Poccuu, B OCHOBHOM, CJIO-
JKUJIOCh DKOHOMHMYECKH, COIMAIbHO U JIOTHYECKH 00OCHOBaHHOE U B
1IEJIOM OmpaBJaBilee ceOsi COBPEMEHHOE TPaXKIAHCKOE 3aKOHOIATEIb-
ctBO» (1. 2). «Brimounte» B 'K HOpMBI 0 COOCTBEHHOCTH Ha IPUPOLLY
— CO3/1aTh YCIIOBUS JJIS ee AallbHEeHIIero pa3rpablieHusl B WHTepecax
y>Ke OOTaThIX, OT/JaTh €€ «Ha OTKYN HanOoJiee XUITHHYECKUM U Oca-
TaHEJIBIM AJICMEHTAM HaIllero OOIIeCTBa», KaK OICHUBACT B IUTHPYE-
Mol cratbe akajgemuk FO.K. Toncroii.

Camu aBtopsl KoHIlENIuu CUUTAIOT, YTO «peaju3alusi JaHHBIX
MPEVIOKEHUH 6ydem cnocobcmeosams 2apMoHu3ayuy 3eMeIbHOTO,
BOJIHOTO, JIECHOTO 3aKOHOJIATENILCTBA U 3aKOHOAATEIhCTBA O HEJPaX C

" Tam xe. C. 2.
Co 3HaHuMeM JieJa TaKk €€ OLCHWI MEpBbI 3aMECTUTEIb PYKOBOIMUTEI
Anvunuctparmu [pesunenta PO (PT «Bectn», 21 mapra 2010 1.).
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rpakJJaHCKUM 3aKOHOAATEILCTBOMY. Hato oueHb n3omputhcs, 4Tod B
toM, uto O.K. Toncroil Ha3zBan MMPOKOH MHTEPBEHLUEH, YBUIETDH
rapMOHU3ALHIO.

Bripaxxennas B KoHuenunu nosuuust CIyKUT AOHOJHUTEIbHBIM
MOTBEPKCHIEM TOTO, YTO «COBPEMEHHOE MpaBO OyKBaJIbHO Ha Ha-
IIMX TJ1a3ax MpeBpalaeTcs U3 UCTOUHUKA HAJIEK I Ha TIPaBIy U CIpa-
BEJTUBOCTH B MHCTPYMEHT 00CITYKMBaHUSI KOMMEPUYECKUX MHTEPECOB,
noTpeOHOCTEe SKOHOMHUYECKON DJIMTHI, CHIIBHBIX (DMHAHCOBBIX M IPO-
MBILUTCHHBIX OTHrapxuit»'. HecomuenHo, peamusamus Komuerun
MOCITYXUT CHJIBHBIM (DAKTOPOM YCYTyOJEHHIO M 3KOJIOTMYECKOro, U
COLMAJIHOTO, M UBUJIM3ALIMOHHOIO KPU3HUCA.

Eme @. M. JloctoeBckuil crnpammBai: «HYeM cOequHUTE BbI JHO-
JIell UIst TOCTHMKEHUS TPaKJIaHCKUX 1IeJIeH, eClii HET y Bac OCHOBHI B
MepBOHAYAJILHONW BEJIMKOW WJAEe HPABCTBEHHOH?». OTa 3amada —
MMeTh B OCHOBE NPWHHMAaEMbIX pelleHHi B cdepe oOIliecTBEHHOTro
pa3BUTHs, B TOM YHWCIIE TPUMEHUTEIFHO K COOCTBEHHOCTH, HPaBCT-
BEHHBIE KPUTEPUU — UMEET MPSIMOE OTHOILIEHUE K TPakJaHCKOMY 3a-
KOHOZATEJIbCTBY KaK MOTEHIMAIbHO BaKHEHIIee CpeacTBO NPeoioie-
HUSI LUBWJIN3ALMOHHOTO KpH3HCa.

SIBasieTcs JIM YacTHasi COOCTBEHHOCTh HA 3eMJII0 OCHOBaHHEM
AJISl ee PeryJJMpPOBAaHMsA B I'PAXKIAHCKOM npase? 3emJust — my0/au4-
Hoe 0J1aro

Uro kacaercst Hemp, Box, jecoB (B Konremnmuu roBoputrcs 00
«ydacTKax HeJp», BOJHBIX O0OBEKTaX, «JICCHBIX y4acTKax») BKIIOYE-
HUE HOPM COOCTBEHHOCTH Ha HHX JIMIIEHO HAYYHBIX OCHOBaHHM, IPO-
TUBOPEUMT JIEUCTBYIOLIEMY 3aKoHOAaTenbCcTBY U Koncturyuuu PO. B
noctanoBiieHnu KoncrurymmonHoro Cyna PO ot 9 saBaps 1998 r. Ne
1-IT «Ilo gemy o mpoBepke KOHCTUTYUHMOHHOCTH JlecHoro kojekca
Poccuiickoii @enepanun» Ha OCHOBE HAYUYHOI'O U MTPABOBOI0 aHAJIM3a
Koncrutyuun P® Obuto onpeaeneHHO KOHCTaTUPOBAHO: «3eMist U
UHbLe NPUPOOHBLE PecypChl (Hedpa, Jiec, JHCUBOMHBII MUP) NPeOCmas-
Jsiom coboll ecmecmeeHHoe 002amcmeo, YEeHHOCMU BCeHAPOOHO20

' Manvyes I' B. Pa3sutue mpaBa: K CAHMHCHHIO C pasyMoM H Haykoil. M., 2005.
C. 126.
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3Ha4eHus, mo ecmv NyoauuHoe 00CHMOAHUE MHOZOHAUUOHATLHO20
Hapooa Poccuu, u sensromes (hedepanvHoti cobcmeeHHOCmvbi0 0c000-
20 pooa, umeroueli CneyuanbHulil npasosoll pexcum (BHIIEICHO MHOO
—~M.B)»'.

B xakoif gacTtu, Mepe IpaBo COOCTBEHHOCTH OJIMIIETBOPSET YaCT-
HOoe TpaBo? Hackoimbko 3TO CyXACHHE CIPaBEUIMBO B OTHOIICHHUH
MIPUPO/IbI, €€ PECYPCOB KaK OOBEKTOB IpaBa COOCTBEHHOCTH, B TOM
YHUCJIEe YACTHOM?

B cooTrBercTBUM € POCCUMCKUM 3aKOHOJATEILCTBOM U IMPABOM
MIPUPOIHBIE PECYPCHI U MPEAMETHI COIUAIBHON Cpebl — 3IaHus, CO-
OpYy’KeHHs, aBTOMOOWIIM U TIp. — SBIISIOTCS OOBEKTaMHU TpaBa COOCT-
BeHHOCTH. OTHAKO HENb3s HE BUAETH PA3HUIIBI MEXAy OoraTedmmMn
POCCUICKMMH HEIpaMU U METAJLUTyPTHYSCKAM 3aBOJIOM, TIepepadaThi-
BaIOIIUM JIOOBITHIE PY/Ibl, KaK 00bEKTaMH IpaBa COOCTBEHHOCTH, HE-
JIBUKMMOCTH, KaK HMYIIECTBOM, Haxojasmmumcs B obOopote. OpuH
00BeKT co3ziaH TBOPIIOM, BOCHPOU3BOAMTCS CaMOW MPUPOJION, Kak
paBmIIo, 0€3 MalleHIIero MPUIOKEHUs Tpy/ia YelI0BeKa, APYrou — re-
HUEM YeJIOBeKa.

B psmy mpupomHBIX pecypcoB 0COOYIO pOJIb B OTOM OTHOIICHHU
urpaet 3emiisi. YacTHast COOCTBEHHOCTh Ha 3€MITIO — CYIIIECTBEHHOE YC-
JIOBHIE PA3BUTHS PHIHOYHON SKOHOMHKH: W KaK OMEPAITMOHHBIA Oa3uc
(3emuIst TIOJT IPEANIPUSTUAMHI U IPYTHUMH 00BEKTaMU PHIHOYHOM MH(Bpa-
CTPYKTYPBI), M KaK CPeJICTBO IIPOM3BOICTBA, K MPUMEPY, B epMepCTBe.
[TosToMy Ha 3eMJIr0 B pa3yMHBIX, ONTUMAJILHBIX PaMKax, OIpeselisic-
MBIX TIOTPEOHOCTAMU 3(PPEKTUBHOTO PA3BUTHUS PHIHOYHBIX OTHOIICHUH,
11eecoodpa3Ho YCTaHOBIIEHHE YaCTHOM coOCTBeHHOCTH. JI100oe perre-
HHUE O PacIpOCTPAaHEHWH YaCTHON COOCTBEHHOCTH Ha 3€MITIO — ITPHUPOJI-
HOE JI0CTOsiHME, Kak Myapo nuiier ['. B. Manbues, npuHajjexaiiee
BCEM U HHKOMY B OTACIBHOCTHU, JIOJDKHO OBITh TIIATEIBHO BHIBEPCH-
HbiM. COBEpIICHHO HE CIIy4YaifHO BOIPOC O YaCTHON COOCTBEHHOCTH Ha
3emiito B 1990-e ronel B Poccuu, npu cMeHe OCHOB MOJIUTHYECKOTO U
9KOHOMHYECKOTO OOIIECTBEHHOTO Pa3BUTHS, OBUT apeHOH O0XKECTOUEH-
HOW TIOJMTHYECKOH O0pBOBI. «B peectpe mmbeparbHbIX IIEeHHOCTEH Ha-

' C3 P®. 1998. Ne 3. Cr. 429.
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XOAWUTCS ¥ NPUHLMUI YaCTHOW COOCTBEHHOCTH, 0€3 4ero HEBO3MOKHO
NPE/ICTaBUTh COBPEMEHHYIO PhIHOYHYIO 3KOHOMHUKY, ... CyJb0y TOH ke
3eMenbHOM pedopmbl B Poccnn u mHoroe apyroe. ....Ho obmectBen-
Hasl M 4yacTHasi COOCTBEHHOCTh — LIEHHOCTH OTHOCHUTEIIbHBIE, a He a0co-
TMoTHBIE. Yacmuas cobcmeennocmy d¢pghekmusna nuuts 6 onpeoenet-
HOM COYUOKYTbMYPHOM KOHMEKCme, K020a OHA CIMUMYIUpYem paseu-
mue npouseo0Cmea, UHUYUAMUGY, CAMOOEsMeIbHOCIb, NPEONnPUUMYU-
6ocmb u m.o. (BBIIETEHO MHOO — MLB.)»'.

CocrosiHre PHIHOYHON SKOHOMUKH B CTPaHE, KaK U COCTOSHUE JeH-
CTBYIOILIETO I'Pa’KAAHCKOTO 3aKOHOJATEIbCTBA MPU aHAIU3E MOJAr0TOB-
nerHo Konneruu aBroputeTHblid 1uBIiHCT akagemuk HO. K. Ton-
CTOH OLIEHWJI TaK: «HE MOTY COIJIACUTBCS C U3JIMIIHE ONTUMUCTHIECKON
OIIEHKON HBIHEIIHETO COCTOSHUSI TPAXKIAHCKOTO 3aKOHOJATEIbCTBA,
JAHHOU BO BBeJEHUM. ...Jlymaro, 4TO maxoeo 3aKoHOOamenbcmea y
HAc noKa Hem u He MO0 OblMb YJice NOMOMY, YMO Hem YUSUIU306AH-
HbIX PbIHOYHBIX OMMHOUIEHUL, B PACUETE Ha KOTOPBIE 3TO 3aKOHOAATEIb-
CTBO MOTJIO GBITH CMOJIETHPOBAHO (BBIIEIEHO MHOK — M. B.)»”.

Otmeuennsle akagemukoM FO. K. Toncteim obcrositenbcrBa (QyH-
JTAMEHTAJIbHBI, 3aTParuBar0T Oa3MCHbIE UHTEPECH OOIIECTBA U MPUOO-
peraroT ocoboe 3HaueHWe, B 4YaCTHOCTH, NpH oueHke Konuenmun
MIPUMEHUTENBHO K cdepe B3auMOJICHCTBUS OOIIecTBa M IMPHUPOJIBI.
Kpaiine BaxxHO 00OpaTUTh BHHUMaHUE, YTO B YCIOBUSX MPUMUMUGHOL
9KOHOMUKU, OTCYTCTBUSL YUBUIUZ0BAHHBIX DPLIHOYHLIX OMHOUEHUT,
UeT UHTEHCUBHBIN MPOLIECC KPYMHOMACIITAOHOTO pa3pyLICHUs MPH-
poasl. Ilpu 5TOM 3KOHOMHUYECKOE Pa3BUTHE SIBJISCTCS BELyLIEH NpH-
YMHOMH, TJIaBHBIM (PaKTOPOM Jierpananuu npupoasl. Kak nucan eme B
1970-e roabl NpeACTaBUTENb CTPAaHbl TPAJAULMOHHON PBIHOYHOM 3KO-
HOMUKH, nipodeccop npaBa @. CeH-Mapk, «ObuTo Obl CTpaHHBIM 3a-
ONy’KIeHUEeM IoJlaraTh, YTO MOKHO COXPaHHUTh TPUPOY, OCTaBISS B
HEMPUKOCHOBEHHOCTH Ty 3KOHOMHYECKYIO CHCTEMY, KOTOpasi ee pas-
pyuaeT”.

! Poccus B rI00ATN3UPYIOIIEMCST MUPE: MUPOBO33PEHYECKHE U COLIMOKYJIBTYPHBIC
acnektsl. M.: Hayka, 2007. C. 28.

% Toacmoti FO. K. Iur. cou. C. 31.

3 Cen-Mapx ®. Coupanmsarust ipupoxst. M.: IIporpece, 1977. C. 54.
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ABTOpPBI KOHLICNIIIMK YTBEPKAAIOT, YTO B JCHCTBYIOLIEM IPaX1aH-
CKOM 3aKOHOJATEIhCTBE PETYyJIMPOBAHUE WMYIIECCTBEHHBIX OTHOIIIE-
HUH, KOTOPOE B TOJIHOM Mepe OTBEYANIO OBl HOMpeOHOCAM COYUab-
HO20 eocydapcmea, elie He co3laHo (BBeAeHue, 1. 3). pyrumu cio-
BaMH, OTB€YAcCT, HO HC B MOTHOM MEpeE. Ha}IO O4YCHb HC XOTCTh BHUJICTH
U OLIEHUBATh pPeaJIbHbINA BKJIAJ ['PaKJAHCKOrO KOJEKCa B OTHAJICHHE
nepcnekTuBbl Poccun kak conpanbHoOro rocyaapcersa. CyliecTBeHHas
yacTh HacesneHus: Poccun Ha Bompoc 00 9KOHOMHUYECKOM OJaromoiry-
YUHM B COLMOJIOTHUECKUX ONpOCax BIUIOTH IO TOCIEIHETO BPEMEHU
OTBEUAET: «CBOJUM KOHIIBI C KOHIIAMW», «EJ[Ba XBaTaeT Ha MPOIYK-
Tel»'. PazBe I'paxxpaHckuil KOAEKC KaK SKOHOMHUYECKAsi KOHCTUTYLIHS,
HE CII0COOCTBOBAIT OPMUPOBAHUIO KATACTPO(DHUIECKOTO COIUATHLHOTO
HEPaBEHCTBA, Pa3MEKEBaHUsI POCCUHCKOTO 001ecTBa?

OpI/IeHTI/IpOBaHHBII\/'I B CBOCM pa3BUTUHN U COBCPIICHCTBOBAHUHN HaA
HanOoJiee MHPOKOE PACHPOCTPaHEHHE CBOETO JICHCTBUSI Ha 3e€MIIIO U
JOpyrue npupojHble Oyara odmecTsa ['pakaaHCKuil KoJeKc, Kak yoe-
JKJIaeT MpeIlIecTBYIoUIas MpaKkTHKa, Majno 03aboueH mpu 3ToM odec-
re4eHneM OOIIECTBEHHBIX U TOCYJapCTBEHHBIX HHTEPECOB.

Kax 6ynro B Hamm qHY, 0 Hamel peanbHoi curyarwm JI. H. Toin-
CTOM MPUMEPHO CTO JIeT Ha3aJ nucail: «TOT, KTO BIaJeeT 3eMeIbHON
COOCTBEHHOCTBIO B OOJBIIEM pa3Mepe, YeM TO, YTO HYKHO eMy s
nponvuTaHus CBOCIro u cBOEH CEMbH, HC TOJIbKO YYaCTHHUK, HO U BU-
HOBHUK TOW HY[IbI, T€X OCICTBHI M TOTO Pa3BpallleHHs, OT KOTOPBIX
CTPajaloT HapoJHble Macchy’. Ilo cmpaBeamBoit omenke I.B.
Masuesa, JI. H. Toncrolt Myapo n yOeauTeabHO MOKa3bIBal KECTO-
KOCTh W OIIACHOCTh HMHCTUTYTa IIpaBa YacTHOW COOCTBEHHOCTH Ha
3emitio’. HO KTO CIIBIIIAT 9TH MyIpbIe CyKICHHS?

B xoHTEKCcTE CKa3aHHOTO MMPUHOUIINAJIbHBIM CTAHOBUTCA BOIIPOC O
IOPUINYECKON MIPHUpPO/JIe TpaBa COOCTBEHHOCTH Ha MPHUPOJIHBIE pecyp-
cbl — ouH u3 dneMeHToB Konuenuuu. PerynmupoBaHue OTHOLICHHI
COOCTBEHHOCTH Ha HPHUPONLY AOJDKHO OCYIIECTBISITHCS B PaMKax da-
CTHOT'O TIpaBa WK myOIrnaHOT0?

' Cm. «Becti» (TB). 2010, 24 anpeyist.
% Toncmoii JI. H. Kpyr urenmst. T. 1, 4. 2. M., 1991. C. 461.
3 Manvyes I'. B. Lur. Cou. C. 165.
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CoBceM HE CIIy4aiiHO HOpMa O TPUPOJIC KaK OCHOBE KH3HE/es-
TEJIBHOCTH OOIIeCcTBa, MPU3BAHHAS 00ECIIEYUBATh HHTEPECHI IKOJIOTH-
YECKOTO OJIaromoiyqns, T.e. MyOIMYHBbIE WHTEPECHI, COJCPKUTCS B
pasznmene Koncrturyrmmuu P® (ct. 9), onpenensionieM OCHOBBI KOHCTH-
TYIMOHHOTO CTPOSI POCCUHCKOTO TOCYAapCTBa.

3emiis, KaK U ApyrHe IPUPOHBIE PECypCh, — MyGmimdHoOe 6maro’.
B cootBercTBHU €O CT. 9 3eMiis U Apyrue NPUPOAHBIE PECYPChI MOTYT
HAXOJWTHCS B YaCTHOM, OCYNapCTBEHHOM, MYHUIIMTIAJIBHON U HHBIX
¢dopmax coocTBeHHOCTH. OTHOIIICHUS 10 TTOBOJY 3€MJIH M IPYTUX pe-
CypCOB, HAXOMSIINXCS B TOCYJaPCTBEHHOW U MYHHIIUITAILHONW COOCT-
BEHHOCTH, PETyJIHPYIOTCS SKONOTHYECKHM, T.€. TyOINIHBIM IIPaBOM”.
A ecnm 3eMIIsl HAXOIUTCS B 4acTHOHM coOcTBeHHOCTH? Kakue oTHoIIe-
HUSI 110 TTOBOAY 3€MJIM B 9TOM Cllydae PeryJHpYIOTCsl 3eMEIbHBIM 3a-
KOHO/ATEJILCTBOM, a KaKue — TPayKJIaHCKUM?

Jlnst oTBeTa Ha 3TOT BOMPOC BaXKHO OTBETUTH HA JIPYTOW MPUHIIK-
MUAJBHBIA BOIPOC, 3HAYMMBIHN JIJIsi BEIOOpa OTPACIIH PETyJIMPOBAHUS:
B KaKOW CTEIIEHU 3eMJIsl, HAXOAIIAsCs B YaCTHONH COOCTBEHHOCTH, Te-
pSeT MPU3HAKH, KayecTBa MyOimmyHoro Onara?

O4eBUIHO, OHA COBCEM HE TepseT TaKkue NpPU3HAKH. 3eMIIT Kak
00BEKT TIpaBa YaCTHOW COOCTBEHHOCTH HE MCKIIIOYAETCS, HE BBIJENS-
eTCsl U3 TIPUPOJIbI, KaK 3eMJIS B IIBETOYHOM T'OPIIKE, OHA OCTAETCS Op-
raHu4HOM ee yacThlo. COOTBETCTBEHHO, NPU €€ HUCIOJIb30BAaHUU
JIOJDKHO 00ECTIeYMBATHCS DKOJIIOTHUECKOE ONaromnoiyyue, MojjiepixKa-
HUE OJIATONPUATHOTO COCTOSIHUSI OKPYIKAIOIICH CPEJIbl, UTO SIBJISCTCS
MPU3HAKOM ITyOJIMYHOTO MHTEpeca, BeITeKawmero u3 cr. 9 Koncrury-
uuu P®. CoBceM He cityvaitHo B ¢T. 3 3emenbHOro kojekca PO Boc-
MPOU3BOANTCS KOHCTUTYIIMOHHAS HOpPMa: 3€MEeIbHOE 3aKOHOIATENb-
CTBO PEryJMpYyeT OTHOLICHUS TI0 UCHNONb30BAHUIO U OXPAHE 3eMelb 8
Poccuiickoii @edepayuu kax ocHOBbl HCUZHU U OesTMENbHOCMU HAPO-
008, NPOACUBAIOWUX HA coomeemcmeayloujeli meppumopuu (3eMeib-

' Toxpo6ree 06 aToM cM.: Bpunuyk M. M., Byonuxosa FO. E. 3emst — myOnudaHOe
6maro // Ilpaso. XKypuan Bercmreii mxomst skonomuku. 2009. Ne 2. C. 20-30.

2 «BozHBle OOBEKTBDY, «YUAaCTKM HEIP», HOPMBI O KOTOPBIX aBTOPbI KOHIEmIm
npeJyIaraloT «repeHecTn» B ['paxmaHckuil kogekc P, HaXoIsITCsS B COOTBETCTBUM C
Bomaemvm kogekcom PO u 3akorom «O Henpax» B rOCYIapCTBEHHONW COOCTBEHHOCTH.
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HbIC OTHOULICHUS). DTa HOpMa KacaeTcsl BCeX 3eMelb, HE3aBUCUMO OT
(hopMBI COOCTBEHHOCTH HA HHX.

Haxonsmniuecs: B 4acTHON COOCTBEHHOCTH 3€MEJIbHBIC YUACTKH, K
npuMepy GepMepcKue 3eMIIH, U CaMu 10 ce0e JIOJDKHBI COXPAHSITHCS
9KOJIOTHYECKHU OJIATOTIONYYHBIMH, YTO SBISIETCS, KAK OTMEYAJOCh BbI-
nIe, TaKk)kKe MPU3HAKOM IyOJIHMYHOCTH DKOJIOTHYECKOTO MHTepeca. Mx
nyOJIMYHBIN XapaKTep COXPaHICTCs, MOJJICPKUBACTCS U 00ecreunBa-
eTcs M 3@ CUET HKOCUCTEMHBIX CBSI3€H 3eMIIM C IPYTUMH dJIEMEHTaMH,
00BEKTaMU MPUPOIBL.

B xontekcre ct. 9 Koncturyuuu Poccuu, ¢ yuemom kauecms
npupoovl (3emau, 800, HeOp U Op.) Kak nyoauuHo2o 6iaea, OmHOULeHUs
cobcmeeHHOCmU Ha npUpoOdy, GKIUAS 3eMlU, Opyeue npupooHsle pe-
CYPChl, HaXOOAWUECs 8 YHACMHOU COOCMEEHHOCIU, OMHOWEHUsL NO UC-
HONb30BAHUIO U OXPAHE NPUPOoObL U ee 00BbEKNOo8, 8 COOMEEMCMBUU C
meopuetl npasa no GONPOCy O CYWHOCMU NYOIUUHO2O U YACHHOZ0
npasa OOJAHCHbL Pe2yaupo8amvpcs NyOIUUHBIM NPAGOM, K KOMOPOMY
OMHOCUMCSL IKOTO2UYECKOe, NPUpooopecypcHoe npaso. B naHHOU
MPABOBOW CHUTyallMU JICHCTBYET MPUHIUIT MPHOPUTETA IMyOIMIHBIX
HWHTEpecoB B cepe peryupoBaHusi OTHOIICHHNA OXpPaHbl OKPYIKAO-
el cpeibl U OTHOIICHUH 110 TIOBOJIY MCIIOJIL30BAHUIO U OXPaHbl 00b-
eKTOB MPHPOIB .

Pecynuposanue obopoma 3emenbHbiX YUaACmKOS8, HAXOOSUWUXCS 8
YACMHOU COOCMBEHHOCTIU, MOJCEM OCYWECMBIAMbCS CPANCOAHCKUM
NpPABOM CMpO2o 8 PAMKAX €20 npeoMema (UMyuwecmsaenHvle OmHoue-
HUsL KYRAU-NPOOAdICU 3eMellb, UX HACIeO08AaHUs, OapeHusi u m.n.) u
JUUD C YHEOM HOPM 3EMENbHO20 NPAsd, 8 MOM YUCTE U NO UCTIONb30-
eanuto u oxpane zemens. IIpumeHumensHo Kk OMHOUEHUAM O UCHOJb-
306aHUIO U OXPAHE 3eMeNb, BKIIOUAS HAXOOSWUXCS 8 YACHOL COOCM-
BEHHOCINU, HOPMbL 3eMENbHO2O NPasa OOMUHUPYIOM HAO HOpMamu
2PAdCOaHCKo20 npasa.

TakuM oOpa3oM, IJIs1 HAYIHO 0OOCHOBAHHOTO PEHICHHS BOIIPOCa O
3aKOHOJIATEIbCTBE, KOTOPBIM JOJKHBI PETYJIMPOBATHCS OTHOLICHUS T10
MOBOJTy 3€MITH, B TOM YHCIIC HAXOSIICHCS B YaCTHOW COOCTBEHHOCTH,
CYIIECTBEHHBIM KPUTEPUEM SIBISICTCS IMTyONMYHBIA HHTEPEC MOJyIepiKa-

"' Cm.: Kpaccos O. F. Dxonormaeckoe mpaso. M., 2001. C. 49, 52, 67.
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HUS DKOJOTUYECKOTO OJIaromnoiydusi, OXpaHIeMbld HOPMaMU SKOJIOTH-
YeCcKoro, MpUpoJopecypcHoro mpasa. K stomy cnemyer mo0aBuTh U
JIpyToe BayKHEHIIIee MOJI0KEeHNe 001Iel TeopruH IpaBa — 00 OCHOBAHHAX
BbIJIeJIeHUs] oTpacieil mpasa. [lepBbIM U TJIaBHBIM OCHOBAaHUEM B TEO-
pHHM IpaBa Ha3bIBAETCA NPEIMET IIPABOBOTO PETYIMPOBAHUSI.

KauecTBO 3eMim Kak MyOJMYHOTO JOCTOSHHS MHOTOHAIIMOHAIb-
Horo Hapoja Poccum monreepxknanoch KonctutynunonusiM Cynom
Poccuiickoit denepanuu. B yacTHOCTH B CBOEM MOCTAHOBJIEHUH OT 23
ampenst 2004 r. Ne 8-11 Konctutyunonusiit Cyn yreepxkaaet: «KoH-
CTUTYILIMOHHAS XapaKTePUCTUKA 3€MJIM KaK OCHOBBI JKU3HU U JIESATEIb-
HOCTH HapoJOB, MPOXKMBAIOIINX HA COOTBETCTBYIOIIEH TEPPHUTOPHUU,
T.e. BCEro MHOroHauuoHanbHOro Hapona Poccuiickoii denepanuu,
TIpeIoTpeieTIieT KOHCTUTYIIMOHHOE TpeOOBaHHWE PAalMOHATHHOTO M
3¢ (EKTUBHOTO MCIIOIB30BaHMsI, a TAK)KE OXPaHbl 3eMJIM KaK BasKHEH-
el 9acTH MPHUPOJIBI, €CTECTBEHHON Cpe/ibl OOUTaHUS YelIOBeKa, MPH-
POJIHOTO pecypca, UCIONb3YyEeMOT0 B KaueCTBE CPEACTBA MPOU3BOACT-
Ba B CEJIbCKOM M JIECHOM XO3HCTBE, OCHOBBI OCYILECTBICHUS X035M-
CTBEHHOW W WHOW NEATENBHOCTH. Dmo mpebosaHue aipecOBaHO TOCY-
JapCTBY, €r0 OpraHam, rpakiaHam, BCEM Y4aCTHHKaM OOIIeCTBEHHBIX
OTHOIICHUH, A8/15emcs 6a308biM OISl 3AKOHOOAMENLHO20 Pecyiuposa-
HUsL 8 OAHHOU chepe u 0byCcrosIUsaem nPaso HheodepanbHoco 3aKOHO-
oamens YCmanaeIueams ocobvle npaguida, NOpsaooK, YCI08us Noab30-
sanus 3emetl (BeImeaeHo MHOIO — M. B.)» .

Eme 6osee kaTeropuyHo Mo MOBOAY MyOIMYHON IIEHHOCTH 3eMITU
Koucturymmonnsnii Cyn PO Brickazancs B APYroM CBOEM TOCTaHOB-
JICHUM: «HApoJaM, MPOKHMBAIOIIUM Ha TEPPUTOPUHU TOTO MM MHOTO
cyowsekra Poccuiickoit denepanuu, MODKHBI OBITH TapaHTHPOBAHBI
OXpaHa M HCIIOJIb30BaHUE 3eMJIU U APYTUX MPUPOIHBIX PECYpCOB KaK
OCHOBBI UX XHU3HH U JESITEIbHOCTH, T.€. KAK €CTECTBEHHOro OoraTct-
Ba, [ICHHOCTH (JJOCTOSIHISI) BCCHAPOIHOTO 3HAYCHIS» .

"' C3 Pd. 2004. Ne 18. Cr. 1833.

2 CM. NOCTaHOBJICHHE Koncturynmnonnoro Cyna Poccuiickoit @enepaunu ot 7 uto-
Hs 2000 1. Ne 10-I1 mo nmemy o mpoBepke KOHCTUTYILIHOHHOCTH OTJIENbHBIX MOJI0XKE-
Huii Koncruryuuu Pecniyonuku Anrtaii u ®enepanbHoro 3akoHa «O0 00mIMX MpUH-
[UIaX OPTaHHW3aIllMH 3aKOHOJATENbHBIX (TPEICTABUTENbHBIX) M HCIOIHUTEIBHBIX
OpraHoB rocy/IapCTBEHHOM BiacTH cyObekToB Poccuiickoit @enepauumny» /- C3 POD.
2000. Ne 25. Cr. 2728.
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HHTepec o01ecTBa: MAPTHEPCTBO MEKAY OTPACASIMHU WJIH HH-
TepBEHIUS YACTHOIO NpaBa?

CoBpeMeHHOE COCTOSTHUE BOmpoca 0 cTpykrype mpasa 0. A. Tu-
XOMHPOB OIEHUBAET KaK OXXHBJICHHOE «ITPOTHBOOOPCTBO MyOIMIHOTO
¥ 9acTHOTO mpasay'. OUEBHIHO, BCAKOE CIIPOTHBOOOPCTBOY B MpaBe,
TeM 0oJiee «UHTEPBEHIUS» HOPM OJHON OTpaciu B JIPYTYIO CBUIE-
TEJILCTBYIOT 00 OTCTYIUICHUH OT MOJIOKEHHH OOIIeH TeopuH IMpasa o
MpaBUjiaX PAa3BUTHSA MPABOBOM CHCTEMBbl. Bcsikue HECOOTBETCTBHS
BJICKYT JE€CTPYKTUBHbBIC TOCIEACTBUS, OTIAICHUE OT KEJIaeMoro Ipa-
BOIOPSAJIKA.

Ha nac, Hay4HOM CcOOOIIIECTBE, HA TOM OTBETCTBEHHOM JIsI 00-
mecTBa dTarne (OPMUPOBAHUS TIPaBa JIEXKHUT 3a7]a4a BICTPOUTH ONTH-
MaJIbHYIO0 Hay4YHO OOOCHOBAHHYIO CHCTEMY IIpaBa, OTPACIH B KOTOPO
OyIlyT «TO-TIApTHEPCKW» COOTHOCHUTHCS OJHA C Apyroi. Ha cramum
MOATOTOBKU KOHIEIMIINK Pa3BUTUS TPaKIaHCKOTO 3aKOHOJATEIhCTBA
ABTOP CTaTbU BBICKA3BIBAI IMOXKEIAHUE IIPEAYCMOTPETh MOAXOABI K
Pa3BUTHUIO IIAPTHEPCKUX» OTHOUICHUN MEXKIY IPa’KJaHCKUM 3aKOHO-
JaTEIbCTBOM U DKOJIOTMYECKUM, IPUPOJOPECYPCHBIM U, B YACTHOCTH,
3eMeIbHBIM 3aKOHO/IaTEIhCTBOM C YUETOM TOJIOKEHUH 00IIel Teopun
npaBa. Ha 5Tol OCHOBE BaXHO MPOBECTH PEBU3UIO TPAXKIAHCKO-
MIPABOBBIX TIOJIOKEHW B TMPUPOJOPECYPCHOM 3aKOHOIATECIIBCTBE H
9KOJIOTUYECKUX TIOJOKEHUN B TPAKTAHCKOM 3aKOHOJATEILCTBE U
npuBecTH uX B cooTBeTcTBUE ¢ KoHcTUTyIuei PD u obuieii Teopueit
npaBa»2 . DTU IPU3BIBBI HE OBUIH YCIIBIIIAHBIL.

Konnenmust npeacrasnsiercst ciaboil 0 JBYM B3aUMOCBSI3aHHBIM
CYILIECTBEHHBbIM XapaKTEPUCTUKAM. XOTSl U HAlMCaHA YYEHbIMH, OHA
HE OCHOBaHA Ha JOCTH)KEHUSX COBPEMEHHON OTE€YECTBEHHOU U MHPO-
BOH HayKH, €€ aBTOPHI UX MPOCTO UTHOPHUPYIOT. ABTOpaMHU HE COOJTIO-
JIeH OJIMH M3 MEPBEUIINX M BAXHEHIINX MPUHIUIIOB O0LIEH Teopuen
rpaBa — Hay4HOU oOocHoBaHHOCTH. [1o psay nonoxenuit Konyenyus
He uMeem HAyuHvlx ocHoganutl. Jyis 0eTHOTO, YIIEMIICHHOTO B CBOUX

' Cm.: Tuxomupos FO. A. TIyGImdaHo-npaBoBOE pEry/IHpOBAHME: THHAMIKA cdep u
meronoB //KypHai poccuiickoro npasa. 2001. Ne 5. C. 3.

2 Cm: bpunuyx M. M. CooTHOILIIEHNE IKOJIOTHUECKOT0 MpaBa ¢ APYTHUMU OTPACIIMHI
// TocynapctBo u mpaBo. 2009. Ne 7. C. 36-37.



Bcepoccuiickuit HayyHbIH )XypHaA «Bonpockl npaBoBeaeHus>

126 Ne4/2010

BO3MOXHOCTSX POCCHICKOro OOIIECTBa KpailHe omacHa BOJIEBas I0-
3unust aBropos: «B Konuenmuu npenpnaraercsi HECKOJIBKO HO-UHOMY
6321HYMb HA COOTHOILEHHE YAaCTHBIX W IYOJIMYHBIX 3JIEMEHTOB B
rpakJIJaHCKOM IIpaBe». Bonpoc 0 «4acTHBIX U MyOJINYHBIX 3JIEMEHTaxX»
paspaboTaH B 00IIel TEOpUH MpaBa, paHee ObBUT BBIPAKEH MPEICTaBU-
TEJSIMU M YacTHOTO, W MyOnuuHOro mpasa. M, kak mpezacrasisercs,
rpakJaHCKOe TPaBO U JOJDKHO (POPMHUPOBATHCS C YUETOM BBIPAIKEH-
HOro B 0oOmIel TeOpuH MpaBa COOTHOLICHUS YaCTHBIX M MyOJIMYHBIX
aseMeHTOB. [IpyunHa HU3KOTO B 9TON 4acTH HAYYHOTO YPOBHS BUIUT-
cs B nedexte opranuzauuu padbot Haja Heil. C yuyeToM Ba)KHOCTH Ya-
CTHOTO IIpaBa B IPAaBOBOM cUCTEME, HEM30€XKHOro 3aTparvBaHusl B
npouecce padoTsl Hax KoHuenmuen myGin4HO-IIPaBOBBIX MHTEPECOB
B KOMHUCCHIO B&KHO OBIJIO, TOMUMO IIMBHJIMCTOB, TIPUBJIEYb MPEACTa-
BUTEJIEH JIPYTuX OTpaciei — obieil Teopun mpaBa, KOHCTUTYITHOHHO-
ro, NpeANpUHUMATEILCKOT0, IKOJIOTHYECKOTO MpaBa.

Hedexrna ¢ Hayunslx no3unuii Konuenuus u motomy, 4ro aBTO-
Pbl COBEPIIEHHO HE YYHTHIBAIOT MepeKHBaeMbli UCTOPUYECKUN MO-
MEHT, OCOOEHHOCTH COCTOSIHUS W TE€HAECHINH OOIIECTBEHHOTO pPa3BH-
THSI, peajibHOE COCTOSIHME OOIIECTBa, KAYeCTBO OTHOLICHHUH, CYIIECT-
BYIOIIMX B HEM, MHTEPECHl UEIOBEKAa U 0OIIeCTBa. 3ajaud pa3BUTHUS
IPakJaHCKOI'0 3aKOHOJATENbCTBA, KaK U JAPYIMX OTpaciel, JOJKHBI
OIIPENeNIATECS. U MOCIEA0BATENIbHO PEIIAThCsl ¢ YYETOM OOLIECTBEH-
HBIX UHTEPECOB U MOTpeOHOCTEH.

Poccus, kak u MHOrue Apyrue rocygapcrBa, HNEpeXHUBaeT psif
CEPbE3HBIX KPU3UCOB, BKJIIOYAs 3KOJOTMYECKUH, SKOHOMHYECKHIA,
(MHAHCOBBINM, NMPaBOBOH, HUBUIM3ALUMOHHBIN U Ap. EcTh ocHoBaHus
noJjaraTh, YTO BO3HUKHOBEHHUE 3TUX KPU3HCOB CBSI3aHO C COCTOSTHUEM
npaBa, B TOM YHUCIIE U FPaXJaHCKOro. BecbMa cepbe3HbIM B 3TOM KOH-
TEKCTE BOIPOC O «BKJIAJIE» PHIHOYHOM 3KOHOMMKHU B IE€PEKNBAEMBIN
Poccueil 1 MHPOBBIM cO0GIIECTBOM Kpu3ic' . COOTBETCTBEHHO, OLle-

' C oroit Toukn 3peHust BakHa oneHka Konuenmuu akagemmuka lO. K. Toncroro:
«He Mory cornacutbCsi ¢ H3JIUIIHE ONTUMHCTUYECKON OIICHKON HBIHEUIHETO CO-
CTOSIHUSI TPAKIAHCKOTO 3aKOHONATENIbCTBA, NAHHOW BO BBEACHUU: «...B Poccum B
OCHOBHOM CJIOKMJIOCH SKOHOMHYECKH, COLMAIBHO M JIOTHYCCKH 0OOCHOBAHHOE U B
[eJIOM  OmpaBjaaBiiee ceOsS COBPEMEHHOE TPAXKTAHCKOE 3aKOHOIATEIBCTBOY»
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HUBas COCTOSHUE TPAKIAHCKOTO 3aKOHOATENLCTBA U TpaBa, 0COOCH-
HO MpH pa3padoTKe, YTBEPKICHUN U Pealn3aliil KOHIEMUHN ero pas-
BUTHS, BAYKHO UCXOANTH U3 HEOOXOAUMOCTH MPEOIONICHIUS KPU3UCHON
CUTyalliu C TIOMOIIBIO 3TOTO IMOTEHIIMAIHLHO BAKHOTO M CIielu(uie-
CKOT0 MHCTPYMEHTa, a He ee ycyryOieHus, GOpMUPOBAHUS «IIMBUIIH-
30BaHHBIX PBIHOYHBIX OTHOIIEHHUI». Ceifuac ke O4eBHIHO, YTO TOJ-
TOTOBJICHHBIA U O00CYXIaeMbIi JOKYMEHT HTHOPUPYET HE TOIBKO pe-
aIbHOE TOJIOKEHHE JIeJT B OOIIECTBE, HO U, KaK OTMEYaJIOCh, MTOJIOXKe-
HUs 001Iel Teopuu TpaBsa.

Y4er npuurH MOPOXKISHUS KPHU3HCa, YCIOBUH MX Mperynpex/ie-
HUS ¥ IOTpeOHOCTeH mpeooneHus pu popMupoBaHun Kak KoHrern-
LMW Pa3BUTHUS TPAXKTAHCKOTO 3aKOHO/IATENbCTBA, TaK M TIPU Pa3BUTHHU
9TOTO 3aKOHOJATENIbCTBA, [yMalo, CIeIyeT PacCMaTpUBaTh KaK umne-
pamug. OCOOEHHO 3TO KacaeTcs «IepeTaCKUBAHUS» HOPM TPUPOJIO-
pPecypcHOro 3aKOHOAATENbCTBA B TpaxkJaHCKoe. «YemoBeueckas IH-
BUJIM3AIlMsl, BCTYITUB KOTJIa-TO HA MYTh YaCTHON COOCTBEHHOCTH, Iie-
peolieHnIa CBOM BO3MOXKHOCTH TPECEKaTh BPEIHOE BO3ACHCTBHE CO-
OTBETCTBYIOIINX HHCTUTYTOB Ha MPUPOIHYIO M COIMATLHYIO Cpey, 3a
YTO MPHUXOIMIOCH HE pa3 pacIuIadMBaThCS TOTPSICEHUSMHU, PEBOIIO-
IUSMH, KPU3UCAMH, KYMYJIATUBHBIM HTOTOM KOTODBIX SIBIISIETCS CO-
BPEMEHHBIH I100aIbHBIMH yna)lOK»l.

ITpuyem 3TOT MMIIEpaTUB KacaeTcs He TOJbKO Poccuu, HO U Beex
JPyTHX TOCyapcTB, NepeknBaronux kpusuc. Ha 3To 06cTosTenscTBo
MOXKHO M He oOpamaTh BHUMaHMsA. B 3TOM cilyyae mNOCIECTBHUS
BITOJIHE TIPOTHO3UPYEMBI.

...Jlymaro, 4To TaKkoro 3aKOHOAATENbCTBA y HAC MOKa HET W HE MOIJIO OBITH YXke
MIOTOMY, YTO HET LIMBHJIM30BAHHBIX PHIHOYHBIX OTHOLICHHWH, B pacueTe Ha KOTOpbIE
9TO 3aKOHOAATEIbCTBO MOIJIO OBITH CMOZEINPOBAHO.

He pasnensito taxxke BoiBoga o Tom, uyto ['K P® mporen npoBepky BpemeHeM (Tam
’ke). OH He MOT MPOUTH TaKO MPOBEPKH YK€ MOTOMY, YTO COLMATILHOIO TOCyaap-
CTBa C Pa3BUTOI PHIHOYHON HIKOHOMUKOH y HAC, K COXKAJICHUIO, TaK ¥ HE BOSHUKIION.
— Tonemou FO. K. lur. Cou. C. 31.

' Manvyes I' B. Pa3sutue mpaBa: K CAMHCHMIO C pasyMoM H Haykoil. M., 2003,
C. 163.
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ITpaBo Ha peKkAaMy: COOTHOIIIEHHE YACTHOTO H ITy0-
AMYHOTO

00BeKT peKAaMbl; MPaBOCHOCOGHOCTD; NPEANIPHHHMATEAbCKAs IMPaBOCHOCOGHOCTD;
MpaBo Ha MHPOPMAIHIO; MPaBO HAa PEKAAMY; PeKAAMa; PeKAAMHAS AATEAbHOCTD; PeK-
AaMHasi MFHQOPMAIHsT; peKAAMHbIiT IPOAYKT; PEKAAMOAATEAD; CyObeKTHBHOE IIPaBO

H. M. Kopwuynos

doxmop wpudueckux Hayk, npodeccop, 3acayxennuviii opucm Poccuiickoii Dedepayuu,
3asedyrousuii kadedpoii epaxdancko-npasosvix ducyuniun FOpuduueckozo uncmumyma
Axademuu Ieneparvnoii npoxypamyput Poccuiickoii Pedepayuu

0. A. Mapees

Kandudam ropuduueckux nayx, doyenm, samecmumerv dupexmopa Ilpusosxckozo du-
Auara Poccuiickoil akademuu npasocyous no Hayunoii pabome.

1. MokHO Ji1 TOBOPUTH O TpaBe Ha pekJamy?

B 1nosp3y monoxuTensHOro OTBEeTa Ha 3TOT BOIPOC T'OBOPHUT Ciie-
ayrouiee:

1) pexitama SBISETCS OOBEKTOM IPABOBOTO PETYIUPOBAHUS OT-
HOUICHUH, CKIIa/ILIBAIOIIMXCS B MPOIIECCE MTPOU3BO/ICTBA, Pa3MEIICHUS
U pacrpoCTpaHEeHUs peKIaMHON HHPOPMAIHH.

2) pekiaMa OJJHOBPEMEHHO MPEACTABISIET COOOH pe3yIbTaT HOPMH-
pYeMoii IeATeIbHOCTH U CONIEpIKaHUE HOPMHUPYEMOW AESTEIbHOCTH —
nH(pOpMaLHIO 0COO0r0 POsa U JEATEIBHOCTD 10 €€ PaCcPOCTPAHCHHIO.

B 06oux ciaydasx MOXHO TOBOPHUTBH O IpaBe Ha pekiamy. TpyaHo
IIPEICTaBUTh, YTOOBI 3aKOH JOITyCKaJl IOPUINYECKU 3HAaUMMBble IEHCT-
BUsl, 0€3Pa3IMUHO OTHOCACH K FOPUAMYECKOMY TUTYJy STHX JEHCTBHH.
TakuM TUTYJIOM BCeT/ia SIBISIOTCA CyOBEKTHBHOE MPABO, TIOJIHOMOYNE
U/WITU IPaBOCTIOCOOHOCTb.

Oco0bIM 10Ka3aTeILCTBOM CITYKHUT CT. | ®3 0 pexiame, B KOTOPOI
IIPSIMO TOBOPHUTCS O TIpaBe MOTPeOUTENIeH Ha MOTy4YeHHe T00pOCOBECT-
HOW M JOCTOBEPHOW peKIamMbl. DTO MOXKHO paccMaTpUBaTh Kak HpH-
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3HaHUE 00A3aHHOCTHU I10 PACHPOCTPAHEHUIO JOOPOCOBECTHON U JIOCTO-
BEPHOH peKJiaMbl, HO, YUUTbIBasl JOOPOBOJIBHBIN XapakTep peKJIaMHON
JESTeNIbHOCTH, CIEIYeT CUUTATh 3TO 00S3aHHOCTBIO, KOTOPYIO CIIEIYET
UCIIOJIHATE NPU OCYILIECTBICHUN IpaBa. [IpudeM MmockoiabKy 3T1a 00s-
3aHHOCTB BO3JIO’KEHA MO OTHOIICHHIO KO BCEM IOTPEOUTENsIM, ee clie-
JIyeT CUUTATh 00513aHHOCTBIO ITyOJIMYHOM, 8 HE YaCTHOM.

Xouemcsi  noduepknymv, 4mo — pexkiama KAk — COYUANbHO-
9KOHOMUYECKUll (peHoOMeH U 00beKm Npagoeo2o pecyiuposaHus He
nPOCMO  YCOBEPUIEHCBOBAHHBI 8APUAHM NYOIUYHO20 PACX8ANUEA-
HUsSL HEX0008020 MOBApd, HO SUOKUU U CLOICHBIN MEXAHUSM ONMUMU-
3ayuy npomMuUEOpeyUti MeNcoy NPeoNoNCeHUeM U CNPOCOM, MEXAHUIM,
GIUAIOWUL HA CMPYKMYPY CHPOCA, USMEHAIOWULL ee 8 COOMEEmMCMEUU
CO CMPYKMYpPoll NPeonodceHusi 0coObIMU CPeoCcmeamu NCUxono2uye-
cKo20 6030elicmeusi. Y Hee I103TOMY MOTYT CYLIECTBOBATb COLIMANIb-
Hble ONMU3HENbl B cdepax, NaleKux OT IKOHOMHUKHU (B TOM 4HUCIIC U B
cdepe cyry0o JIMYHBIX B3aUMOOTHOIIEHHSI — OpayHble OOBSBICHUS U
KOHTOPBI, TOJINTHYECKHE KaMIIaHUHU, KOTOPbIE, MPaB/ia, 3aCIyKUBAIOT
OTJENBHOIO M3YUYCHHS U, JKEJIATEeNbHO, CIIeHU(PUIECKOro HauMEHOBa-
HUS, YTOOBI HE MyTaTh WX C MOJJIMHHON PEKIaMOH, PeKIaMOil KOM-
MEpYECKOil — Hanpumep, CBaTOBCTBO, XOTSI 3TO CJIOBO CETOAHSA B 3Ha-
YUTENLHOW CTENCHU apXau3M, a TaKXKe TMpoIaraHia u aruTaius, XOTs
9TH CJIOBa BBI3BIBAIOT B OOIIECTBE PEAKIMIO OTTOPIKEHHS W HATIOMH-
HAIOT O He JIy4IINX BpeMEeHax B UCTOpUH HoBelel Poccun).

2. Hy:XHo /14 TOBOPHUTH O IpaBe Ha peKJamy?

[Toce ckazaHHOrO BONPOC KaxeTcs: cTpaHHbIM. OHAKO ecTh J1Ba
coMHeHMsA. CyObeKTUBHBIM IIPABOM B IPAXKIAHCKOM IIpaBe Ha3bIBAIOT
Mepy COIMaJIbHO BO3MOXKHOTO TOBEICHUs, 00ecTieueHHONW 00s13aHHO-
CTBI0O — MEpOil JOJKHOTO IOBEJECHUS OINPEIETICHHOIo JHIa JIubo
rpynmsl oun. Ecnu ropuauueckas BOSMOKHOCTh HE MOXKET OBITH Ha-
pyLICHA ACHCTBHAMHU APYTHX JIMI M HE HYXKAaeTcs B 00eCHeUeHHN C
MIOMOILBIO 00SA3aHHOCTEH, TO TaKas BO3MOKHOCTb CUMTACTCS DJIEMEH-
TOM TIPABOCIIOCOOHOCTH — CIIOCOOHOCTH PUOOpeTaTh CyOBEKTUBHBIC
MpaBa U CO3/1aBaTh (Bo3Jarath Ha ce0sl) IopUIUIecKre 00I3aHHOCTH.

IIpaBo Ha pekiaMy NPUHAICKUT JIFOOOMY IPEANPUHUMATEIIO
NpeXkJie BCEro Kak JIIEMEHT €ro IMpeIIpUHUMATEILCKON MPaBOCIO-
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COOHOCTH, TIOCKOJBKY €My HE MPOTUBOCTOMT KOHKpETHas O00s3aH-
HOCTH KaKOTr0-JIH00 JAPYroro Juia.

OnHaKO 3HAYUT JIHM 3TO, YTO MPABO Ha PEKJIaMy CIIEAyeT paccMaT-
pHBaTh KaK CIOCOOHOCTH K MPHOOPETEHUIO COBOKYITHOCTH Pa3HOPOJ-
HBIX CYObEKTHBHBIX MPaB U BO3JIOKEHUIO COOTBETCTBYIOIIUX O0s3aH-
HOCTeH B oIpe/ieNieHHO# cdepe (B cdepe Mpou3BOACTBA, Pa3MEIICHUS
U pacrpocTpaHeHus pekiaMHoil nHpopmanun)? Uto o mpase Ha pek-
JaMy Kak criequ(u4ecKoil KOHKPETHOW BO3MOYKHOCTH OIPEJICICHHOTO
MoBe/IeHHs, 00eCTIeYeHHOW MepaMH TPHHYIUTEIBHOTO BO3/CHCTBYS,
BKJIIOYAs FOPHIMYECKHE OOS3aHHOCTH, TOBOPUTH NMPOCTO HE MPUXO-
autesi? MOKHO B 3TOH CBSI3M BECTH pedb O MpaBe COOCTBEHHOCTH JIH-
00 mpaBe apeH/bl Ha PEKJIAMHbIE HOCHTEIH, O MpaBe TpeOOBaHUS M3-
TOTOBJICHHUS M TIEpeJlaui PEKIaMHOT0 MPOAYKTA MO JIOTOBOPaM Ha H3-
TOTOBJICHHE PEKIIaMBbl, TIpaBe TPEOOBaHHS PACTIPOCTPAHECHUS PEKIIAMBI
OTpeJIeIEHHBIM 00pa3oM, 00 MHTEJUIEKTYaIbHBIX MpaBax Ha peKiIaM-
HOE MPOU3BEICHHE U 00BEKTHI, BXOISIINE B COCTAB PEKIAMHOTO MPO-
JyKTa (TOBapHbIE 3HAKM, KOMMeEpuYeckue OOO3HaueHus U T.1.). A B
npaBe Ha peKiaMy Kak 0Cco0OM CyOBEKTMBHOM IIpaBe IIPH TaKOM
B3IJISL/IE TPOCTO HET HUKAKOW HEOOXOIMMOCTH.

B ymom nonumanuu pexnama — npeocmasnsem coooil Hadop
U38ECHIHBIX YACMHBIX NPAB, 00bEOUHEHHBIX 00Wlell UeIbI0 UCHOTb-
3068anus.

Ho ne TyT-TO OBLI10. OOBIYHBIE HCKITIOUNTENbHBIE TIPaBa, U 00BIY-
HOE TpaBo Ha mH(pOpMaIio' (IOKCK, MOTydYeHHe, Tepeiada, IpoH3-
BOJICTBO U PAcCIpOCTPaHEHHIO UH(POPMALIUIO JTIOOBIM 3aKOHHBIM CIIO-
co00OM) B COCAMHEHUH C LIENBI0 PEKJIaMHOT0 Ha3HAYEHHS OKa3bIBAIOT-
Csl MOMEHTAQJILHO OIyTaHBI IIEJIOH CEeThIO IMyOIMYHBIX OTpAaHWYCHUMH,
OTOBOPOK, YCIIOBUH, JIEJIAIONINX PEATN3aIlI0 ATOTO TpaBa 3aBUCSIIEH
HE CTOJIbKO OT YCMOTPEHHSI, CKOJILKO OT COONIOJICHHS ITUX YCJIOBHH.
A BCe J1e510 B TOM, YTO 3TH YacCTHBIE, Ka3aJoch Obl, IipaBa (B TOM YHUC-
Je U MpaBO Ha PacCHpPOCTPaHEHHE KOMMEpYecKoW MH(popManuu — O

! T'pakmaHcKuii KOZEKC CBOMM OBBEKTOM CUMTAeT HH(OPMALMIO KAK TAKOBYIO H B
HEKOTOPBIX CIIydasX MPU3HACT €€ OTACbHBbIC PA3HOBUIHOCTH CaMOCTOSITEIBHBIMH
00BeKTaMi TPaKAAHCKHX IpaB (OOBEKTHl MHTEIUICKTYaIbHBIX IpaB, KOMMepYecKas
TaiiHa). PexamMHast HHGOpMALMS B UX YHCIIE 0000 HE YIIOMHHACTCS.
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LEHE, YCIOBUSIX MPOAAXH, JOCTaBKH M T.II.) OKa3bIBAIOTCA OOpalieH-
HBIMHU HE K KOHTPAreHTY U HE K JIIOOOMY, KTO U3BSIBUT JKEJIaHUE, HO KO
BCEM WJIM MHOTMM HAYMHAIOTCS PAcCMATPUBATHCS KaK ITyOIHMYHBIN
NPU3bIB, BO30YXKIAIOIIMN MacCcOBOE JBWKEHHE (3TO BapHaHT arura-
MU W TPOTaraHabl B KOMMEPYECKOM HCIOJHEHHH). A MaccoBOE
JBWKEHUE M MPOOJIEeMBbl CO3/IAl0T COBCEM JAPYroro Mmaciraba, mpo-
0JieMbl, Kacarompecss OOJBIINX COIMATIBHBIX TPYII HACCIICHUS, BO3-
MOYKHO J[a’Ke PEerMOHOB M JIaXKe LIENbIX CTpaH M KOHTHHEHTOB. Yact-
HOE MPaBO B PEKIAMHOM YHOTPEOJCHUH MPHOOpETaeT OTTEHOK ITyO-
nuyHocTH. C 3TUM HUYEro He mojenaeiib. MHadue ¢ yero Obl 3T0 U30-
OpetaTh KOHCTPYKIIMIO HEAOOPOCOBECTHOW pekiambl? B dacTHBIX
MPaBOOTHONICHUSIX OHA HEe HY)KHa. TaM JIOCTATOYHO CJICNKH, COBEp-
IMIEHHOW TION BIMSIHHEM 3a0MykKIeHus win oOmaHa. Hewmcromnenwme
MPOJIaBIIOM oOemaHusl, 3a)MKCUPOBAHHOTO B IyOJUYHOM odepTe, 1a-
eT MpaBO MOKYNATeNII0 OTKa3aThCs OT 3aKIIOUEHHs JOTrOBOpa JIMOO
pacTOprHyTh 3aKJIIOUEHHBIH JOroBOp M MOTpeOOBaTh BO3MELICHUS
yOBITKOB, HO COOOLICHHWE HELOCTOBEPHBIX CBEACHUI B peKiame, Ka-
CAIOIIUXCs CKHUJIOK C IEHBI TpeOyeT MPUMEHEHHS K PEeKJIaMOJIATEeNo
Mep aJMUHHCTPATUBHOTO BO3JEHCTBHs, OO 310ynoTpedlieHue mpa-
BOM ITyOJITMUHO# 0depTHl B pekIamMe obpaIieHo He K 1o0oMy, KTO To-
JKeJaeT, a KO BCEM M KaXJIOMY

HaKOHeH, PeKIaMHas ACATCIIbHOCTb MOXKET OCYLICCTBIATLCA JIM-
00 B MpaBOBOM PEKUME MPEANPHUHUMATEILCKON JESTEIBbHOCTH, MO0
JeSITeIbHOCTH, CBA3aHHON ¢ MPEeANPUHUMATENBCKOM. B 00oux cimyva-
AX [PaBO Ha pekiaMy (IPOM3BOACTBO, Pa3MEIICHUE U PACIPOCTpaHe-
HUE PEeKIIaMHON MH(POPMAILINU) CYIIECTBYET M KaK DJIEMEHT MPEAPHU-
HUMATEJIbCKOM MPAaBOCIIOCOOHOCTH U KaK KOHKPETHOE CYOBEKTHBHOEC
NpaBo, CYIIECTBOBAHNE U OCYIIECTBICHUE KOTOPOT'O MOPOXKIAIOT KOH-
KpETHBIC IOpUAMYECKHE TIOCJICACTBUS KaK JUisd CyObeKTa Mpasa, Tak U
JUTSE APYTHX JTAIL.

3. Komy npuHaajieXuT NpaBo HA peKJiaMy M KAaKOBO cojep-
JKaHUe MpPaBa Ha peKjiaMmy

[TpaBy moTpeOuTeNs Ha MOMYyYCHHE PEKIAMbl KAK MHHUMYM TIPO-
TUBOCTOUT TIPABO PEKIIAMOJIATEJISI, OTPEICISIFONIETO B COOTBETCTBHHU C
IMOJIOKEHHUSAMHU 3aKOHA OOBEKT PEKIIaMHUPOBaHUA I/I/I/IHI/I COACPIKAHNEC
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peKiIaMbl. 3HAYUT JIM 3TO, YTO PEKIAMOJATENIEM MOMKET CUMTAThCs
J1r000€ JTUIo?

Jymaercs, ¢ 9TUM HEBO3MOXKHO COTJIaCUTBCS. B Takom moHHMMa-
HUE [IPaBO Ha pEKJIaMy €CTb, HE 00Jiee KaK 4aCTHBIN CiIydail KOHCTH-
TYIIMOHHOTO TpaBa CBOOOJHO HMCKAaTh, MONyYaTh, epe/iaBarhb, IMPOU3-
BOJIUTh U PACHPOCTPaHSITh WHPOPMALUIO JIFOOBIM 3aKOHHBIM CIIOCO-
00M (cT. 29) U DJIEMEHT MPEANPUHUMATEIHCKOM MTPABOCIIOCOOHOCTH.

IIpaso onpedensimv 00veKm peKnamupo8anus u cOOepIUCAHUe peK-
JIaMbl 603HUKAEM U CYWecmayem 6 CeA3U ¢ npasamu Ha 00beKm peKia-
MUPOBAHUS U HA CEE0EHUsl, COCMAGIAIOWUE COOEPICAHUE PEKIAMbL.

MoskeT ToKa3arhcsi, 9To 3TO He Tak. OCOOEHHO B CBETE KOHCTUTY-
IIMOHHOTO TIpaBa Ha nHpopMarnio. Ho 9To0b1 yOemuThCS B TOM, UTO B
JTAHHOM KOHKPETHOM Clly4ae KOHCTUTYIIMOHHOE TIPaBO Pean3yercst He
B YHHUBEPCAIILHOM MOJIENIM BCEOOIIEro A0CTYIa, a MOHOIIOJIILHOH Mojie-
JIM OTPaHUYEHHOTO JI0CTYTa, HEOOXOIUMO BCIIOMHUTD, BO-TIEPBBIX, YTO
[IPaBO Ha peKyiaMmy JIMILIEHO cMbiciia 0e3 mpaBa Ha MpeAlpUHUMATENb-
CKYIO AEATENbHOCTh, IPaBa Ha MPOM3BOJCTBO M PEAIU3ALUIO TOBAPOB,
BBITIONIHEHHE PAabOT, OKA3aHMe yCIyT Ha BO3ME3IHOI OCHOBE .

Ilpaso onpedensmv 00veKm pexiamMuposanus U CcOOepIHCaHUe
PEKAAMHOU UHDOpMayuu NpedonpedeneHo CoOepICAHUeM e20 npeo-
npUHUMameinbckol oeamenvHocmu. MOMKHO JIM CHUTATH NMPaBoOMep-
HbIM BbIOOp (ompeaejieHHe) O00bEKTa pPeKJIAMHPOBAHUA, He
HMeolIero HU MaJleiilllero OTHOLIEHMSI K NpeAMeTyY M coldep:iKa-
HHUI0 MpeANPHHUMATE/]bCKOH [esTeJbHOCTH pekJaMoaaTesss H
COOTBETCTBEHHO pacNpocTpaHeHHe COOTBETCTBYIOmIeil uHdopma-
nuu? Cama moctaHoBKa Bompoca siBJsieTcs: aOcypiaHoi. Jlesrteins-

' Pexitama, KOTOpast COEPKUT HE COOTBETCTBYIOIIHME ICHCTBUTENBHOCTH CBEICHUS O
MIPUYACTHOCTH peKyiamozatenst K OmuMnuiickuM urpaM u [lapamimmuiickum urpam, B
TOM 4YHCIE B KauyecTBE CIIOHCOpa, a Takke 00 ono0peHnn MexmayHapoaHbIM
OJIUMIIMICKAM ~ KOMHTETOM, MEXKIyHapOAHbIM  MAPATUMIIMHCKUM — KOMUTETOM,
Omumruiickum ~ komutetoM  Poccum, [lapamummuiickum — komuteToM  Poccum,
OprromureroM «Coun 2014» moTpeOUTENBCKUX CBOMCTB PEKIIAMHUPYEMBIX TOBapOB
(pabor, ycnyr), mpu3HaeTcs HemocToBepHOH (1. 3 cr. 6 DenepanbHOrO 3aKoHa OT 1
nekadpst 2007 r. Ne 310-d3 «O6 opranmzanuu u o nposeneanu XXII Omuamruiickux
3umHuX urp u XI [apamummnmiickux 3umuux urp 2014 rona B ropone Cour, pa3BUTHA
ropoza Coun Kak TOPHOKJIMMATHYECKOT0 KypOpTa M BHECEHHU U3MECHEHMUIT B OT/ICIIbHBIC
3aKOHO/aTeNbHBIe akThl Poccniickoit deneparmmy).
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HOCTb, HAalpaBJICHHAs] HAa U3BJICYCHNUE NMPUOBUTH, IPOTHBUTCS JIIOOBIM
HEBO3MEIIAEMBbIM 3aTpaTaM. Tak 4To eciid 3TO U BO3MOXKHO, TO TOJIBKO
B paMKax AMBepcU(UKALMM MPEeIIPUHUMATEILCKON JesITeIbHOCTH,
MOJTrOTOBKU K MEPEXO/1y Ha HOBBIM BUJ IEATEIbHOCTH, HOBBIC PBIHKH
cOpiTa. BMecTe ¢ TeM aGCypAHOCTH HE O3HA4YaeT HEMPaBOMEPHOCTH.
[IpaBo cOOCTBEHHOCTH TpeJOCTaBisieT cBOOOMy (IpaBOMOYMs) pac-
MOPSKEHUSI CBOEH BOJIEM U B CBOEM UHTEpece. ENMHCTBEHHBIM OTpHU-
HaTeIbHBIM ITOCIIEICTBUEM PEKIAMHBIX Pa0OT, HE UMEIOIINX OTHOLIE-
HUS K COJIEP’KaHUIO MPENNPUHUMATEIBCKON JIEATENIEHOCTH PEKIIaMo-
JaTessi, MOKeT ObITh OTpULATEIbHAsl PEaKLUsl HaJIOTOBBIX OPraHOB B
YacTH OTHECCHMS TAaKMX 3aTpaT Ha ce0eCTOMMOCTb U COOTBETCTBEHHO
YMEHBUICHUs Hajlora Ha npuObuib. Ho 1 3TO HE MOXKET orpaHMYMBATh
MIPEANMPUHAMATEILCKYI0O CBOOOAY MEHSITH COICp)KaHWE W TIPEeIMET
HpeI[HpHHHMaTeHBCKOﬁ JACATCIIBHOCTU U COOTBETCTBCHHO OIIPEACIIATH
00BEKT PeKIIaMUPOBAHUS U COJICp)KaHUE PEKIAMHON MH(pOpMAaIINH.

Ho torpa momywaercsi, 4TO HUKaKUX NPENSTCTBUH 3TOM cBOOOIE
peKJIaMbl HE yCTaHABIUBACTCS?

Her, 310 He Tak. B comepkanuu npaBa Ha pekjiaMy BXOAMT eIl
OJIMH, €]Ba JIM1 HE CaMbli CYIIECTBEHHBIH 3JIEMEHT, XapaKTEepPHU3YIO-
HUHA peKjlaMy He Kak 3JIeMEHT HMH(OPMAaLMOHHOIO IIPOCTPAHCTBA,
BO3HHKIIIUI BCE paBHO KaKUM 00pa3oM, HO KaK pe3yJbTaT CO3HATEIIb-
HOMH, LeJeyCTpeMIIEHHON AesTenbHocTH. Peub uaer o mpase Ha pac-
MIPOCTPaHEHUE PEKIIaMBbl.

[IpaBo Ha pacnpocTpaHeHHE peKIaMbl IPUHAAIEKHUT peKIaMoia-
TeIo, 00JIaAalouIeMy MPaBoM Ha OOBEKT PEKJIaMHUPOBAHHS B JIOOOM,
NPU3HABAEMOM 3aKOHOM BapuaHTe (TpaBe J COOCTBEHHOCTH, 0053a-
TEJIbCTBEHHOM JIM TPeOOBaHMM), a TAKXKE B NPU3HABAEMOM 3aKOHOM
COCTOSIHUM OKUJaHWs TpaB. B mpoTHBHOM cilyyae pekiama Oyjer
npu3HaHa JIN00 HEeJIOOPOCOBECTHOH (OCYIIECTBICHHOM C MPEBBIIICHU-
€M IIpeJesIOB ATOTO MpaBa), JIMOO HEAOCTOBEPHOM, 1100 HE3aKOHHOM,
B JII00OM Cllyyae HeHa JIexKalleH.

PexnamupoBanue 00beKTa, MOANAJAIOIIET0 O IPaBOBOH PEXUM
WCKIIIOUUTEIbHBIX IpaB, HanboJiee SIpKUi NpUMEP PEKIaMbl B OTCYT-
CTBHE IIpaBa Ha pekinamy. Pexiiama ToBapa, KOTOpbIH HUKOTJa He Oy-
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JeT IPOU3BOJUTHCS M MPOAABATHCS, €CTh KAK MHHUMYM peKJama He-
JOCTOBEpHAsl.

To 00cTOATENBCTBO, YTO MPOU3BOACTBOM M PACHPOCTPAHECHHEM
PEKIaMBbl 3aHUMAIOTCSI CETOHS CHELHANIN3UPOBAHHbIE MPEANPUHIMA-
TEJIbCKUE CTPYKTYPBI, HUUETO B CYHIHOCTU CyOBEKTHBHOIO IIpaBa Ha
peKiIaMy He MeHsieT. AHaJOroB TaKOro pacrlpeneineHus] QYHKIUH MbI
Hailiem Hemasio. HUKOro ke He CMYIIAeT, 4TO peecTp aKIHOHEPOB
BIET HE SMMTEHT, a TPEThE JIMILIO, BHICTYMAIOUIEE IO OTHOLICHUIO K
aKIOHEepaM TEXHUYECKUM HCIOJHUTENEM BOIM AMHUTEHTa. Hedro
noJ00HOe MBI UMEeM M B JiHIE MPO(EeCCHOHATBHBIX PEKIaMOIPOU3-
BOJIMTENIEH U PEKIIaMOPACTIPOCTPAHUTEIIECH.

4. YacTHoe 1 mMy0JMYHOE B MpaBe HA peKJIamMy

Utak, cy0beKTHBHOE NMPAaBO Ha peKJaMy Mbl IpejajaraeM Io-
HUMaTh KakK MpaBO Ha ONpeAesieHne 00beKTa PEeKIaMHPOBAHHS, CO-
JepKaHusl PeKIIaMHONH HMH(POPMAlMUd M PACIPOCTPAHEHHE PEKITAMBI.
[IpaBo 3T0 MPOM3BONHO OT IpaBa 3aHATHUA HPEINPUHUMATEIbCKON
JESITeIbHOCTRIO M, 3aTpardBas MHTEPEChl HEONPENEeNICHHOro Kpyra
JILL, HE SIBJIICTCS] UCKIIIOUUTEIBbHO YACTHBIM MIPABOM.

YtoObl JI0Ka3aTh 3TO, JJOCTATOYHO OOPATUTHCS K TCOPHH CYyOBEK-
THUBHBIX YaCTHBIX IIpaB.

B poccuiickoii Teopun npaBa U TEOPUH I'PaXKTAHCKOTO MpaBa Qe-
HOMEH CYOBEKTHBHOTO IpaBa M3Yy4aeTcsl C MO3MLMHU CaMOJI0CTaTO4-
HOMW IIEHHOCTH — MOJIEJTM BO3MOYKHOT'O MTOBEJICHHUS, CITyKallel yI0B-
JICTBOPEHHUIO MHTEpeca (MOTPeOHOCTH) yIPaBOMOUYCHHOTO JIUIA, OC-
HOBY KOTOPOTO 00pa3yeT M0CTyN (MOHOITOJIBHBIN THO0 pa3zesisieMblii)
K HEKOTOPOMY OIpaHMYEHHOMY pecypcy — OyAb TO MaTepHalbHbIHI
(mpaBo coOCTBEHHOCTH, TpeOOBaHHE MPEIOCTABICHUs BEIIW, BBIMOJI-
HEHMs1 paboT, OKa3aHUsl YCIYT) WIH WACAIbHBIA (MCKIIOUUTEIHHOE
NpaBo, MHOE HHTEIUIEKTyaJbHOE ITPaBO, HEUMYIIIECTBEHHOE TIPABO).

B ocHoBe BCAKOro cy0beKTHBHOIO NpaBa (OrpaHUYeHHOMY
pecypcy) JekaT OHOBPEMEHHO TPH COLMAJIBbHO 3HAYHMMBIE KOH-
CTPYKIIMH — MOHOIOJIMA, CBO0O/Ia U OTPaHUYEHHBI pecypc (co-
nuajabHoe 0jaro). IlepBoe BBIpakaeT HCKIIOYUTEIHLHOCTH TOCIOJ-
cTBa oOyajaressl IpaBa, 3alpellarolnas JIIoObIM IPyruM JIMLaM JIH-
11aTh €ro 3TOr0 TOCMOJACTBA JUOO OrpaHWYMBaTHL €rO B 3TOM U COOT-
BETCTBEHHO MpeJroiaramnas Haauuus y odnanaTtens CpeAcTs, CIO-
COOHBIX MPUHYANUTH JPYTUX JUI] K BBITIOJIHEHHUIO TOTO 3ampeTa. Bro-
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poe — TpaHUIBl STOW MOHOIIOJIUH, B TpeiesiaX KOTOPBIX peaabHOoe
JeiicTBUe orpenenseTcs OObeKTUBHBIMI BO3MOXKHOCTSIMU U yCMOTpe-
HUEM JIHIIA.

Msl xoTenu Obl JOMOJTHUTH 3Ty MOJAEIb OJHUM YTOYHEHHEM, a
MMEHHO yYTOYHEHHEM XapaKTepa, OCOOCHHOCTEH TOocTyrna K OTpaHuh-
YEHHOMY pecypcy — OOBEKTY OOBEKTHBHOMN JIGHCTBUTEILHOCTH (BCE
paBHO, OOBEKTY MAaTEPUAIBLHOTO MHpPA, MPOIYKTY WHTEILIEKTYaTbHON
NEATeTLHOCTH JTUOO MeHCTBUAM npyrux Jymi). OCHOBY MOJETH BO3-
MOYKHOTO (JIOIyCTHMOTO, MPU3HABAEMOI'0 MPAaBOM) IOBEACHUs 00pa-
3yeT He BCAKHI JOCTYII, a MPaBUJia CIpaBeAJuBOro J0CTyMNa, ycra-
HaBJIMBACMBbIC HE TOJIBKO YaCTHBIM, HO H HY6J'II/I‘IHBIM ImpaBoOM, HE€
TOJIEKO JTUCTIO3UTHBHO, HO ¥ UMIEPATUBHO. DTH TpaBHUia CyTh KOH-
CTUTYIIMOHHBINA TOPSJIOK, 3aKPETUISIONINNA paBEHCTBO U 3alUTy (HopMm
COOCTBEHHOCTH, PaBEHCTBO IPaXK/IaH U UX OCHOBHBIC (KOHCTHTYLIMOH-
HBIC) TIpaBa, KaXX/I0€ W3 KOTOPHIX HEBO3MOXKHO OMHUCATH C TOYKH 3pe-
HUSI KaKOW-TO KOHKPETHOW MOJIENIM MOBEJEHUS, HO KaxXJ0€ M3 KOTO-
PBIX MOJKHO pacCMaTpHBaTh KaK ATajJOH MPaBWJI JOCTyINa K KaKOMY-
00 OTPaHUICHHOMY pecypcy (COIUaTbHOM IEHHOCTH).

CooTHolleHue MyONMYHOTO W YacTHOTO MpaBa B ONPEACICHUHU
TIPEJIENIOB COIMAIbHO BO3MOXKHOTO TIOBEACHHUS B KaXKABIH JaHHBIN
MOMEHT OTpeeIsieTCs NOIUTUICCKUMH 3aJjayaMi U YPOBHEM COIIH-
aThHO-YKOHOMHYECKOTO Pa3BHUTHS, HO BCETJa OMPEeNsIeTcss KaKk CO-
BOKYIIHOCTb JUCIIO3UTUBHBLIX U UMII€PATUBHBIX Tpe6OBaHI/II71 K CIIOCO-
0aM © TpeeiaM OCYIIECTBICHUS CyOBEKTHBHOIO IpaBa, KOTOpOE B
3aBHCHMOCTH OT 3TOTO MPHOOPETAET TOIBKO OOJBIIYIO UIH MEHBIITYIO
3aBUCUMOCTb OT ITyOJIMYHOTO MJIM YaCTHOT'O NPaBa, HO HE MEHSET CBO-
ero conepxanusi. ECiu 3To mpaBo OCYILLECTBISIETCS BOJIEH YIIPABOMO-
YCHHOI'O JIMlla U B €Ir0 MHTEPCCEC, Mbl MOKEM Ha3bIBATh €ro IIPpaBOM
YaCTHBIM, €CIIH e COIMATbHO BO3MOYKHOE TIOBEJIEHUE OTHOBPEMEHHO
SABJSICTCA U ITOBEACHUEM COILIMAJIBHO HeO6XO,ZII/IMI)IM 1 OCYyHICCTBJIACT-
Csl HE CBOEH BOJICH M HE B CBOEM MHTepece (BompekH jnbo 0e3 ydera
conlepkaHus 3TUX (PaKTOPOB), MBI IMEEM JIEIIO C Iy OIMYHBIM MTPABOM.

C yueToM CKa3aHHOrO0 OTBET Ha BOMPOC O XapakTepe mpasa Ha
pexiIaMy, MPUHAISKAIIETO PEKIAMOIATEI0 MOXKET OBITh CIIEAyIO-
oM. DTO MPaBO B IEJIOM OTHOCHUTCS K KaTerOpUH YacCTHBIX TIPaB,
CHOCOOBI M MpeJieNbl OCYIIECTBICHUSI KOTOPOTrO ONpenesstoTcs my0-
JTUYHBIMHU TPEOOBAHHUSMH, MTOCKOJIBKY ATO MPaBo, MpUHAJICKA K cde-
pe YacTHOTO MHTepeca PeKJIaMOJaTeNs, B CBOEM OCYIICCTBICHHH 3a-
TparnBaeT MHTEPECH HEONPEISIIEHHOTO KPyTa JIHII.
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Iyt coBepuieHCTBOBaHMS IOPUAHYIECKON TeXHOAOTHHI
IIOArOTOBKH HOPMATHBHBIX IPAaBOBBIX AKTOB

TEXHOAOTHSI; IKCIEePTH3a; MOHUTOPHHI; PeryAHpOBaHHE; COBEPIIEHCTBOBAaHHE; KOH-
I[eNIHS; IPOeKT

A.H. Muponos

kandudam rwpuduueckux Hayk, doyenm, doyenm Kadedpvt ynpasienus u admunucmpa-
mueno-npasosvix ducyuniun Baadumupcxozo wpuduneckozo uncmumyma ® CHH Poccuu

Od4eHp BaXHBIMH YCIOBHAMH €ro 3(()EKTUBHOCTH BBICTYHAIOT
COBEPILICHCTBO 3aKOHO/ATENBCTBA U I0puanYecKoi TexHoioruu. [Ipa-
BUJIBHOE HCIIOJIb30BaHHUE DJIEMEHTOB IOPHIUYECKOW TEXHOJOTMU TIO-
3BOJIUT CO3/1aTh HOPMATUBHO-IIPABOBOH aKT, OTBEUAIOIINN HHTEpecaM
YYaCTHUKOB OOLIECTBEHHBIX OTHOLICHUH, HHTEpecaM OOIIeCTBa U ro-
cynapcTsa. HOpumideckast TeXHONOTHS TIOATOTOBKA HOPMATHBHBIX TPABO-
BbIX aKTOB B HAIllEM NOHMMAHMM 3TO OCHOBAHHAS HA IIPOTHO3aX M IUIAHAX
KOMITICKCHAS! 1Ie/IeHaNPaBIICHHAs IESTEIBHOCTD YIIOTHOMOYEHHBIX CYOBEKTOB
TI0 MPUMEHEHUIO TEXHUKO-IOPUIMUECKIX CPEJICTB B COOTBETCTBHH C OIpEsie-
JICHHBIMH TIPABIIIAMH, TIPOIIETypaMH, HarpaBieHHas Ha pa3paboTKy dddex-
THBHBIX U KaUeCTBEHHBIX IMPABOBBIX aKTOB. CTPYKTYPHBIMHU 3JIEMEHTaMU
IOpI/I]lI/I‘-ICCKOﬁ TEXHOJIOT'MH BBICTYIAIOT: HOpUAWYECKas CTpaTerusd,
IOpUMUECKasl TeXHUKA, FOpUANYECKas TaKTHKA, MPOLELYpbl, IIPaBo-
OTHOLICHUSI.

HeiHenmHsist mpakTrka HOPMOTBOPYECKOH paboThI MOKa He o0perna
TeX XapaKTEPUCTHK CHUCTEMHOCTH, IJIAHOBOCTH, CKOOPAWHUPOBAHHO-
CTH, KOTOPbIC MO3BOJMIN Obl B HEOOXOIUMOI Mepe oOecreunTh Kaue-
CTBO W CTAaOMJIBHOCTh JACUCTBYIOLIMX HOPM TIO3UTHUBHOTO TpaBa. XoTs,
HMEHHO IJIAHOBOCTb, CHCTEMHOCTb, CKOOPAMHHUPOBAaHHOCTb B JI€JIE
[IPaBOTBOPUYECTBA B HACTOsIIEE BpeMs HanOosiee HY>KAAIOTCS B MIPAK-
TUYECKOM MX HOPMAaTHBHOM pa3perieHun. Ha 3To co Bcell BaxKHOCTBIO
oOparun BanManue IIpesunent Poccun B cBoem exerogHom Ilocma-
nun  Denepanbnomy CoOpaHuio, Korja TOBOPWJI O TOM, YTO
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«...aBTOPHUTET TOCYNAPCTBa JIOJDKEH OCHOBBIBATHCS HE HA BCEIO3BO-
JICHHOCTH U TIOIyCTUTENILCTBE, a Ha CIIOCOOHOCTH NMPHHUMATDH CIIpa-
BEJUTHBBIC 3aKOHBI I TBEPJIO JOOUBATHCS HX MCIIONHEHHS .

B Hay4HOM miaHe MOTPEOHOCTH B CO3/aHHU TEOPETUYECKOH MO-
JeN IOpUAMYECKUX Ofepaluii, 00ecleunBaloIuX MOATOTOBKY HOP-
MaTHBHOTO TPAaBOBOTO aKTa W MHBIC JEHCTBUS, C KOTOPHIMH CBSI3aHO
NpUOOpEeTEeHHE UM IOPUINYECKON CHIIBbI, B 3HAUNTEIBHOW Mepe CHsTA!
JOKTPHHAIbHBIC pPEIIeHHs B oOecreueHue IMPaBOTBOPUECKON mes-
TEJILHOCTH BBIPaOATHIBAIOTCS, MTPEUIATalOTCs MPAKTUKE B BUJE Pa3HO-
TO poJia HAyYHBIX HUCCIIEIOBaHNH, KOHIENINH, HayYHO-METOJMYECKIX
pEeKOMEHAALNi, KOTOpbIE, 3aMETHM, C PAa3HON CTETEHBIO YCTIICUTHOCTH
BHEJIPAIOTCS B IIPABOTBOPYUCCKOM JESTEIbHOCTH .

B nocnennee Bpemst o0cyxmaercs Borpoc o pazpaboTtke Denepaib-
HOTro 3akoHa «O HOPMAaTHBHBIX MPAaBOBHIX akTax B Poccuiickoit denepa-
ny. B ycroBHSX cOBpeMEHHOT0 TocyIapCTBEHHO-ITPABOBOTO Pa3BUTHS
B CTpaHe CTPEMUTEIBHO (POpPMHUpYyETCst HOBast TipaBoBasi crctema. Haou-
paeT TeMIibl 3aKOHOTBOpUeCcTBO cyOBbekToB Poccuiickoit deneparmu. C
yBEJIMYEHHEM OOIIEero MaccuBa MCTOYHHMKOB TpaBa 00OCTpsieTCS Mpo-
0JeMa KadecTBa IMPABOBBIX aKTOB U IOPHANYECKON KYJIBTYpPBI, HX MOATO-
TOBKW WM TPUHATHS, COOTHOILCHHUSI aKTOB MEXIy COOOH M MX MpHMEHe-
HUS. Mexy TeM AeicTBYIoIIee 3aKOHOIaTeNIbCTBO HEIIOIHO PEryJInpy-
€T pa3MyYHbIe aCTIeKTHI MPABOTBOPYECTBA M MpaBonpuMeHeHHs. [103To-
MY aKTyaJIbHOW SIBISIETCS 3a[ada CHCTEMHOW 3aKOHOJATEeNIbHOW periia-
MEHTAllMM OCHOBHBIX CTOPOH IPAaBOTBOPUYECKOIO MpOLECca, YIopsoue-
HUS BUJIOB M (pOPM HM371aBa€MbIX HOPMATHBHBIX MPABOBBIX aKTOB, YCTa-
HOBJICHUS] MX YETKOTO COOTHOIICHHUSI MEKAY COOOM, TONKOBAHHS M CHC-
TeMATH3AIMN 3aKOHOATETHCTRA .

OTCyTCTBHE CHCTEMHOTO TPABOBOTO PETYJINPOBAHUS HOPMOTBOP-
YEeCKO AEATENIbHOCTH CO3JAl0T BO3MOKHOCTU TPHHSATHS HeIeHcT-
BYIOIIMX U HEAPPEKTHBHBIX HOPMATHBHBIX MPABOBBIX aKTOB, OCOOCH-

' Tocnanue Ipesunenta PO ®exepansromy Cobpanmo PO or 10 mas 2006 roxa //
Poccuiickas rasera. 2006. 10 mast.

FOpmaesa E. A. 3akoH 0 HOPMAaTHBHBIX IIPaBOBBIX aKTaXx M MPAKTHKA
npaBoTBOpuecTBa // XKypHan poccuiickoro mpasa. 2006. Ne5. C. 18.
3 Tuxomupos FO. A., Paxvanuna T. H., Xabubymun A. I 3aKoH O HOPMATHBHBIX
MPaBOBBIX aKTaxX — aKTyaylbHast moBecTka Jus // XKypHan poccuiickoro mnpasa. 2006. Ne
5.C.23.
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HO 3TO Kacaercsi Hauboliee BaXKHOW YacTH HOPMOTBOPYECTBA — TPO-
Lecca MoAroTOBKM HOPMAaTHBHBIX MPaBOBBIX akTOB. PaccMoTpeB 3iie-
MEHTBI IOPHIUYECKON TEXHOJIOTHH TIOATOTOBKH HOPMATHUBHBIX TIPABO-
BBIX AKTOB, COJICPXKAHUE KAXJIOTO0 M3 HHUX, CYUTAEM HEOOXOUMBIM
MIPEUIOKUTh BaPUAHTBI X 3aKPEIUICHHS B 3aKOHOAATEIILCTBE.

Bo3MOKHBI CJICAYIOIINE ITYTHU COBCPUICHCTBOBAHWA HOPMATHUBHO-
MPABOBOIO PEryJIMPOBaHMSI TEXHOJOTMH MOJTOTOBKH HOPMATHBHBIX
MIPABOBBIX AKTOB.

IlepciekTHBHBIM crioco60M oOecredeHnsl BEpXOBEHCTBA 3aKOHA U
MPEIOTBPAIICHUST BO3MOXKHBIX FOPHINYCCKUX KOJUIH3HA MOXKET CTAaTh
BbIpa0OTKAa M HOPMATHBHOE 3aKpETICHHE KPUTEPHEB KOHCTUTYLMOH-
HOCTH 3aKOHOB, KPUTEPUEB Pa3rpaHUuCHHsI CaMOTO 3aKOHAa W I0J(3a-
KOHHOTO aKTa, a TaKXKe OMNpeCNIiCHHE MEPEeYHs BOIMPOCOB, KOTOPHIC
MOTYT OBITh ypEryJHpOBaHbI TOJILKO 3aKOHOM. DTO KacaeTcs B Mep-
BYIO OYepe/lb OCHOB OOIECTBEHHOTO M I'OCYJapCTBEHHOTO yCTPOMCT-
Ba CTPAHbI, OPraHU3AIUHN U JIEATSILHOCTH OPraHOB 3aKOHOIATEIHLHON
1 MCIIOJHHUTENBHON BJIACTH, OCHOBHBIX NPaB M OOS3aHHOCTEH Ipaxk-
JlaH, CITIOCOOOB MX OXpaHbl U 00ECIICUEHHs, BOIPOCOB HAITMOHAIHHO-
TOCYTApPCTBCHHOM TMOJIMTHKY, MPABOBOTO CTaTyca MapTUd W JAPYTHX
oOmecTBeHHBIX 00beanHeHnid. K uncity gyHnaMeHTanbHbIX OTHOIIE-
HUH, periaMeHTUPYEMbIX TOJBKO 3aKOHOM, CJIEAYET OTHECTH TaKKe
OCHOBHBIC TMPHHIUIBI HYKOHOMHUYECKOTO M COIMATHHOTO PAa3BUTHSI
CTpaHbl, BCE IIaBHBIC BONPOCH! (PMHAHCOBOW MOJUTHKH — HAIOroo0-
JoxeHue, (HOpMUPOBAHUE U PACXOJOBaHUE OrOJKETa, OAHKOBCKYIO
JesITelIbHOCTh. HemonycTMo W37aBaTh BMECTO 3aKOHOB IOJ3aKOH-
HBIE aKThl MO0 TaKUM cdepaM >KHU3HHU, Kak cyleOHas cucreMa U yro-
JIOBHAsI OTBETCTBEHHOCTh M MOPSIOK €€ HAJIOKEHHUsI, MPaBHia UCTIO-
HEHWSI YTOJIOBHBIX HAaKa3aHUH. YUHUTHIBAsI MOJOKEHUE U POIIb CPECTB
MaccoBoOil MH(oOpMaMK B rOCyIapCTBE, UX MPaBOBOM CTAaTyC TaKke
CIIEZIyeT PEerJIaMeHTHPOBATh TOJIBKO B 3aKOHE.

Heo0xonmnmo MCKITIOUHTL pa3paboTKy M MPUHITHE HOPMATHBHBIX
MPAaBOBBIX aKTOB, HAMMEHOBAHHS KOTOpPBIE OTCYTCTBYIOT B MpaBHJIax
IMOATrOTOBKM HOPMATHUBHBIX ITPABOBBLIX AKTOB KaK 3TO ACIACTCA cel-
yac. Hanmpumep, B HacTosiee BpeMsi KOKIbIH U3 QenepaibHbIX opra-
HOB TOCYJAapCTBEHHOW BIACTH MPUHSUT aIMHUHUCTPATHBHBIA peria-
MCHT, HO TAKOI'O HAUMCHOBAHUA HOPMATUBHOI'O ITPABOBOI'O aKTa HET B
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[Hocranosnenuu IIpaBurenscra Poccuiickoit denepauuu ot 13 aBry-
cta 1997 roga Nel009, koTopoe 3akperuisieT HaMMEHOBaHHUS HOpMa-
THUBHBIX IIPABOBBIX AKTOB. B TO k€ BpeMsi OpraHbl IOCTULNH JaHHbBIE
HOpPMaTHBHBIE TIPABOBBIE AKTHI PETUCTPUPYIOT.

OnHUM U3 TOJIOKUTENBHBIX PUMEPOB, MCIIOJIB30BABIIUXCA B CO-
BETCKOE BpeMsl, U KOTOPOE MOKET HAWTU NPUMEHEHHE B JCUCTBU-
TEJIBHOCTH SIBIISIETCS 3aKPEIJICHUE 00s3aTeNbHOCTH IyOJIMYHOIO 00-
CyXKAeHUs (enepanbHbIX HOPMaTHBHBIX MPAaBOBBIX aKTOB, HOPMATHB-
HBIX MPABOBBIX aKTOB CyOBekToB Poccuiickoit denepannu, MyHHUIIN-
MaJBHBIX MPAaBOBBIX aKTOB. Pa3MeleHne MPOEKTOB BO3MOXKHO C HC-
MOJIb30BaHUEM CPEACTB MacCOBOM MHQOPMAIH, pa3MeIeHHE MPOEK-
TOB Ha O(UIMATBHBIX CalTax OpPraHoOB, OTBEUAIOIINX 32 Pa3paboTKy
IIPOEKTOB HOPMAaTHBHBIX NPABOBBIX AKTOB. 3aKpeIUIEHHE TaKOH BO3-
MOKHOCTH B CBOIO OUYEpE/Ib HE J]aCT MOJIOKUTENBHBIX PEe3yJIbTaToB 6e3
3aKperieHus: O053aHHOCTH Pa3pabOTYMKOB IPOEKTOB PACCMOTPETh
JTaHHBIE TIPEIOKEHUS U YUECTb.

Taxoke He0OX0IMMO PacIIMPEHUE Kpyra CyObeKTOB, 00JIaAat0IIIX
NPaBOM MHUIIMHPOBAHUS Pa3pabOTKH MpoekToB. Hampumep, 3akpen-
JICHHE TaKOro HoJOoXeHus — «l'paxnaHe, oOLIECTBEHHbIE 00bEINHE-
HUSI MOTYT OOpalaTbcs B OpraHbl TOCYIAapCTBEHHOM BIIACTH U MECT-
HOI'O0 CaMOYIIPaBJICHUS C IPEUIOKEHUSAMU O pa3pabOTKe IPOEKTOB
HOPMATUBHBIX [IPABOBBIX AKTOB, pa3padaThIBaTh MPOECKTHl HOPMATHB-
HBIX MIPABOBBIX AKTOB, MOMNPAaBKH K HOPMAaTHUBHBIM NPABOBBIM aKTaM,
BHOCHUTH MX Yepe3 YIOJHOMOYEHHBIX JIMIl B HOPMOTBOpPYECKHE Opra-
Hbel. HopMoTBOpUeckue opranbsl 00s3aHbl 00ECIICUUTh YUET HPEasIo-
JKEHUH TrpaxiaH, oOIIeCTBEHHBIX 00beAMHEHHH 0 pa3paboTKe MpoeK-
TOB HOPMATHUBHBIX MPABOBHIX aKTOB, MPOEKTOB HOPMATHUBHBIX MPaBO-
BBIX aKTOB, MONPABOK K HAM» ITO3BOJIMT IPEJOCTaBUTh BO3MOXKHOCTh
OOIIECTBEHHOCTH MPUHUMATh Y4acTHE B yNpPaBICHHM JEJIaMH TOCy-
JlapcTBa HE JIEKJIapaTUBHO, a PeabHO.

[IpruMEeHUTENBHO K COJIEPIKAHUIO FOPUINUYECKOM CTpaTeruu B HOp-
MaTHBHOM IPAaBOBOM aKTe€ HEOOXOIUMO 3aKperieHHe MPOrHO3UpPOBa-
HUSA KaK 00s3aTeIpHOr0 dJIeMEHTa 000 HOPMOTBOPUYECKOU mes-
TEIBHOCTH.

B wupeane mo0o0i 3HaYMMBIA MPOEKT HOPMATHUBHOI'O MPaBOBOIO
aKTa, BHOCUMBI, 0OCOOCHHO B 3aKOHOJATENIbHBINH OpraH, JOJDKCH CO-
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MIPOBOKAATHCSI HE TOJBKO (PMHAHCOBO-IKOHOMHMYECKMM OOOCHOBAHH-
€M, HO U MaTepuajamMH MPOTHO3UPOBAHU, MMPOBEIEHHOIO MO ycTa-
HOBJICHHBIM HOpPMaTuBaM OOBEKTHBHBIMU HccienoBaTensimu. Hamu-
YHe HayYHOI'O MPOTHO3a MO3BOJIUT HPEOJ0IETh CyOBEKTUBU3M aBTO-
POB 3aKOHOIIPOEKTA, JACT BO3MOXKHOCTh CyOBEKTy HOPMOTBOPYECTBA
OLICHUTH BECh KOMIIJIIECKC HOCJIG):[CTBI/Iﬁ MIPUHATUA IPOCKTAa HOPpMATUB-
HOTO NPaBOBOrO aKTa, CHU3UT HEraTUBHBIC MOCIEACTBUS OT HEYyIau-
HBIX HOPMOTBOpYECKHUX pemieHnid. K cokaneHnto, CTOUT OTMETUTH He
TOJIBKO OTCYTCTBHUC IPABOBBIX OCHOB I OCYILICCTBJICHUSA IPOTHO3U-
POBaHMsI, HO TaK M €ro OTCYTCTBHE B AEATEILHOCTH HOPMOTBOPUECKUX
opraHoB. B paznuunbix cdepax oOIIECTBEHHOW JKM3HU B TOCIIEAHEE
BpEMs OCYIIECTBIISIETCS pa3paboTKa CTpaTeruil pa3BUTHSI Ha JUTHTEIb-
HYIO IIEPCHEKTUBY , BMECTE C TEM OHM HE COAEpKaT OTIENbHBIX pa3-
JIeJIOB WM CTaTeH, TOCBSIIEHHBIX HEOOXOAMMOCTH MIPABOBOTO pETy-
JTUPOBaHMs OOIIECTBEHHBIX OTHOIICHWU. B mepcmexTuBe mpu paspa-
0OTKE CTpaTeruii WM KOHLENIUH Pa3BUTHs BKIIOYATh B HUX OTIEJIb-
HBIE Pa3/ielbl U CTaTbH, MOCBALEHHBIE POTHO3UPOBAHUIO IIPABOBOIO
perynmpoBaHusi oOIIECTBEHHBIX OTHOWIEHWH. Ho cambIM onTumans-
HbIM cuuTaeM ¢ ydetoM llocnanuit [Ipesunenta Poccuiickoit denepa-
LM, TPOTHO30B COLMAIBHO-?)KOHOMUYECKOro pa3BUTHs Poccuiickoi
Denepanuy, CTpaTerussMyd U KOHLENIMAMHU Pa3BUTHUs OTAEIbHBIX OT-
pacneli pa3paboTaTh CTpaTETWIO MPaBOBOTO pa3BUTHS Poccuiickoii
@denepanyi Ha JUIMTENBHYIO HepcrnekTuBy. Kpome Toro npumeHu-
TEJILHO K 3aKOHOMPOEKTaM, UMEIOIIUM COOCTBEHHBIH TIPeIMET IPaBo-
BOI'O PEryJIMPOBaHUs pa3paboTKa MMPOrHO3a U MEPCIEKTUB UX MPHHSA-
TUS C OTPaKEHHEM IPEJIoaraéMblX MoKa3aTesell B MOSICHUTEIbHON

! Cm., nanpumep: Pacriopsoxenue Ipasutenscra PO ot 17 HosGpst 2008 roxa Ne 1662-
p «O KoHuenuuu 10irocpoyHoro CouaibHO-3KOHOMUYECKOro pa3Butus Poccuiickoit
Oenepann Ha mepuon 10 2020 roma» (Bmecte ¢ «KoHremnmumel 10IrocpovHOTO
COLMAIbHO-3KOHOMHUYEcKoro pa3Butus Poccuiickoit @enepauuu Ha nepuoxa ao 2020
roga») // C3 P®. 2008. Ne 47. Ct. 5489; Vka3 IIpesunenra PO or 09.06.2010 Ne 690
«O06 ytBepxkienun CrTpaTeriyd ToCyJapCTBEHHOW aHTUHAPKOTHYECKOW IMOJIUTUKH
Poccuiickoit @eneparmu 1o 2020 roma» // C3 PdD. 2010. Ne24. Cr. 3015; Vka3
IIpesunenta PO or 12 mas 2009 roma Ne 537 «O Crpaterun HallOHAIBHOI
6e3onacuoctu Poccuiickoit @eneparmu 10 2020 roga» / C3 PD. 2009. Ne 20. Cr. 2444

u 1p.
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3aMucKe WM e aHaJorMM HpeacTaBieHus. Pa3zpaboTKy MporHo3os
NPUHATHS TOTO MJIM MHOTO HOPMATHUBHOI'O MPaBOBOIO aKTa CIelyeT
3aKpEeIUTh 32 OPraHOM BJIACTH, OTBETCTBEHHBIM 32 Pa3pabOTKy HMpPOEK-
Ta HOPMaTUBHOT'O [IPABOBOI'O aKTa.

OpHUM U3 TOKYMEHTOB, MPUJIaraéMbIX K MPOEKTY HOPMAaTUBHOTO
MPaBOBOTO aKTa, IOMUMO APYTHX JIOJDKHA OBITh KOHIEMIIUS. 3aKOHO-
JaTeIbCTBO ONpEACIsieT TpeOOBaHUS, MPEIbSIBIIIEMbIC K COJIEPKAHUIO
KOHIICTIIIH MPOeKTa (eepaIbHOro 3aKOHa, HO UX HET MPUMEHHUTENb-
HO K MPOEKTY MOJ3aKOHHOT0 aKTa, U, COOTBETCTBEHHO, TPEOOBAHUS 110
OTHOILUCHHIO K HUM IPUMEHSIOTCS! MPOCTO IO aHAJIOTUH, MO0 KOH-
LENLys He AeaeTcsi BOoOIIe.

3axperisis TpeOoBaHUS K COJEPKaHUIO KOHIENIMH TPOeKTa HOp-
MaTHBHOTO IIPAaBOBOT0 aKTa CUUTAEM, YTO HEOOXOIUMO:

1) yeTkoe ompejeeHNe MecTa KaXkJIoro NMpoeKTa HOPMaTHBHOI'O
MIPaBOBOTO aKTa B CUCTEME POCCHICKOTO 3aKOHOAATENIHCTBA, B YACTHO-
cTu: 0 nojoxeHussx Koncrutyuu n denepaibHbIX 3aKOHOB, HA peajy-
3aLUI0 KOTOPBIX HAIPABJICH MIPOEKT; O OCTAHOBJICHHUAX U OIIPEACICHH-
sx Koncturymmonnoro Cyma, BepxoBroro Cyma, Bricmero ApOur-
paxkrnoro Cyna B cepe oOIIECTBEHHBIX OTHOIICHHUH, COCTABIISIFOIINX
MIpeIMET MPOEKTa; 0 MEKAyHapoIHBIX AoroBopax Poccuiickoir dene-
paLuy, MEXAyHapOoIHO-NPABOBBIX aKTax, pelleHusx Epponeiickoro
CyJia IO TIpaBaM 4YeJIOBeKa, KaCaroLIUXcs peIMeTa IPOeKTa,;

2) NIPUMEHUTEIBHO K TPEAMETY M IEJISIM IPAaBOBOTO PEryJIMpOBa-
HUSI TIPOEKTa 00sI3aTeIbHO COCTABIICHUE OLICHKH COOTBETCTBUS TpE/-
METa MPOEKTa LEJIsIM, 1J1s1 KOTOPBIX OH IPUHUMAETCS;

3) ykas3bIBaTh KpPYT JIMI, HA KOTOPBIX MpeajaraeTcsi pacupocTpa-
HUTH JICHCTBUE 3aKOHA, UX HOBBIX MpaBax M OOS3aHHOCTAX, MPEIy-
CMaTPUBAEMBIX MEPAX OTBETCTBEHHOCTH;

4) nath XapakTEpUCTHKY 3aKOHAM M UHBIM HOPMATHBHBIM IIPABOBBIM
aKTam, JISHCTBYIOIINM B cepe, OTHOCSIISHCS K IPeIMETY MPOCKTA;

5) BK/IIOYCHHME HPUMEPHON CTPYKTYphl HPOEKTa HOPMAaTHUBHOI'O
MPaBOBOI0O aKTa, TM0O0 Kak 3TO JenaeTcs cedvac pa3paboTka TeXHUYe-
CKOT'O 3aJ[aHHS.

IIpencraBienue B yNOJHOMOUYCHHBIH OpPraH WM AOJKHOCTHOMY
JMLYy KOHLENIMK OJHOBPEMEHHO C IIPOCKTOM HOPMATHUBHOI'O IPaBO-
BOI'0 aKTa JJOJDKHO OBITh 3aKPEIICHO B KaYeCTBE OJHOTO U3 YCIIOBUH
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€ro BKJIIOUYEHHUE B IJIAaH HOPMOTBOPUYECKOH JEATENBHOCTH, a €€ OTCYT-
CTBHE OCHOBAHHUEM JUIsl OTKa3a B 3TOM.

Boznoxenue 00s3aHHOCTH pa3padOTKH KOHLEIIUN HOPMAaTHUBHbIX
IIPaBOBBIX AKTOB, TaK )K€ KaK M IMPOrHO30B, HEOOXOIUMO Ha OpPIaHBbl,
KOTOpBIE BBICTYMAIOT WHUIIMATOPOM MPUHATHS HOPMAaTUBHOTO IIPaBO-
BOI'O aKTa.

[loMrMO KOHLENIMM NPOEKTa HOPMATHBHOTO IPABOBOIO AaKTa
CYMTAcM BO3MOXKHBIM, 0COOEHHO K 3aKOHOTIPOEKTaM, UMEIOLINM CBOH
IIpeIMET IIPAaBOBOIO PEryJIMpOBaHMs, BHOCUMBIC B PAMKaX I1OJHOMO-
yuii Poccuiickoit denepannn nim e€ cyObeKTOB, 00s3aTeIbHOE Tpe-
JIOCTaBJIEHNE MOSCHUTENBHON 3alMCKU WM IPEJCTABIECHUS, B KOTO-
PBIX TOJKHBI HAWTH OTpakeHHE CIIeAYIOINe CBEICHU: 00 opraHu3a-
LUSIX U JIMLAX, 3aMHTEPECOBAHHBIX B IPUHITHN 3aKOHA; HHPOPMALIUIO
00 MHUIMATOPE MPEIOKEHHSI O pa3paboTKe 3aKOHONPOEKTA; O COLH-
AIBHBIX CIOSX W TPYIaX HaceNeHus, MPUOOPETAIONINX HOBHIE MpaBa
WM 00s3aHHOCTH, JBIOTHl WIH (DUHAHCOBYIO BBITOJy; JaHHbIC aHTH-
KOPPYNIMOHHON 3KCIEpPTU3bl 3aKOHONPOEKTa; aHaJM3 OTHOIIEHUS
HaceJleHUs K BOTPOCaM, 3aTPOHYTHIM 3aKOHOIIPOeKTOM. Becem Tem, Ha
Koro OyzeT OKa3aHO BO3ACHCTBHE B COOTBETCTBHUHU C MPEIJI0KECHHBIM
peryjiaupoBaHHeM, JAal0T BO3MOXHOCTh MPEAOCTaBUTh CBOM KOMMEH-
Tapuu — U IPEACTaBIIIOT AMANa30H BbIOOpa OT pEryJupoBaHUs IO
0TKa3a B PEryJMPOBaHUN; PE3yJIbTaThl COLMUOJOTHUECKUX HCCIEI0Ba-
HUH, CTaTUCTUYECKYIO HHPOPMALIUIO; Pe3yJIbTaThl OOCYKICHUN 3aK0-
HOIIPOEKTA, €CJIM TAKOBbIE IPOBOAMIIMCDH; PE3y/IbTaThl MOHUTOPUHIA
[IPaBOBOI'O PETYJUPOBAHUS U NMPABOIPUMEHEHUS MO BOIIPOCY 3aKOHO-
MIPOEKTa, B YACTHOCTH: YTO HOBOTO B NPaBOBOE PETYJIMPOBAHUE pac-
CMaTpUBAEMON IPOOJIEMbl BHOCUT 3aKOHOINPOEKT? CIIOKWIACh JIU U
KaKoBa MPaBONPUMEHUTEIbHAS MPAKTHKA 110 pacCMaTpHUBAEMOM Hpo-
Onematuke? aHalu3 COOOIIEHHWH CPEICTB MAaccoBOW HH(OpMaIHy,
KacaloMUXCcsl IMpPeAMeTa 3aKOHONPOEKTa, MOHUTOPUHI COOOIEHMI
(denepadbHBIX W PETHOHAIBHBIX CPEICTB MAaccOBOM MH(popMauuy;
aHanM3 oOpallleHuid TpaskaaH, OpraHu3aluii, OOIIECTBEHHBIX 00beau-
HEHHH 10 TeMe 3aKOHONPOEKTa; (PHHAHCOBO-DKOHOMUYECKYIO OIICHKY
3aTpar, HeOOXOAUMBIX AJIsl pealu3ally 3aKOHA B CIydae €ro MpHHs-
TUS, OTPA)KEHHbIE B 3KCIIEPTHOM 3aKJIFOYEHHHU; MPOTHO3 IPABOBBIX,
COLIMAIIBHBIX, DKOHOMHUYECKHX, JeMOTpaQHUUYECKHX, IOJIUTHYECKHX,
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TEOTOJIMTUYECKHUX TIOCIECTBUI peann3annu OyayIiero 3aKoHa; BbI-
MUCKU U3 CTEHOIpaMM 3acelaHui KOMHMTETOB M KoMmuccuil I'ocynap-
CTBeHHOH JlyMBI; MaTepHallbl TapJaMEHTCKUX CITyIIaHWuH, KOH(pEepeH-
IUH U APYTUX MEPOTPUSTHH, Ha KOTOPBIX 00CYKIAINUCh TEMBI, 3aTPO-
HYTbIE 3aKOHOINPOEKTOM; MPEUIOKEHU U 3aMeYaHus M0 3aKOHOIPO-
eKTy (ellepanbHbIX TOCYJapCTBEHHBIX OPraHOB, OPraHOB T'OCYAApCT-
BEHHOI Biactu cyOwrekToB Poccuiickoit denepanuu u opraHoB MecT-
HOT'O CaMOyTpaBlieHHs; 00 albTepHATUBHBIX, 00Jiee MPEeNNOYTHTEIb-
HBIX BapUaHTaxX yperyJUpOBaHUs paccMaTpUBacMOi poOIeMHON cH-
Tyarmu? Ecny Takne BapuaHTBI CYIIECTBYIOT, KAKOBBI MX OCHOBHBIC
MIOJIOKEHUS U CyTh MPEUMYIIECTB MO OTHOIIEHUIO K 3aKOHONPOEKTY?
0 3apy0eKHOM OTIBITE IIPABOBOTO PETYJINPOBAHUS PacCMaTPUBAEMOil B
3aKOHONPOEKTE  TPOOJNEMHOW  CHUTyanuu?  pemieHds  HaydHO-
3KcrepTHhIX coBeToB Ipu [Ipencenarene ['ocynapcrBenHoit [ymbl u
npu komurerax l'ocynapcTBeHHON Jlymbl; CTEHOIpaMMbl 3acelaHHi
TAaThl, Pe3yJbTaThl HE3aBUCHUMBIX JKCIIEPTH3, 3aKIFOYCHUS U 00pa-
IIEHNUS HAy4YHBIX OpraHU3alui 10 TEMATHKE 3aKOHOIPOEKTa.

[IpencraBnenne 0003HAUCHHBIX CBEICHUN B IMOSCHUTEIHHOM 3a-
MUCKE WM TIPEACTaBICHUH, OyAeT HOCUTh (POpPMaNbHBIA XapakTep,
ecnu OyJIeT OTCYTCTBOBATh MX HOPMAaTHBHOE 3aKPEIJICHHUE.

OcymiecTBieHrEe TJIAaHUPOBAHMS JOJDKHO OCYIIECTBIISITHCS HE
TOJIBKO HAa KPAaTKOCPOUHBIM MEPHUOJ, CIACAYET UCIOJIb30BaTh CpEaHE-
CpPOYHOE IUIAHMPOBAHUE, HApPUMEP, OCYLIECTBIEHHUE IUIAHUPOBAHUS
JIeATeIbHOCTH TIPEJCTABUTEIHLHOIO OpraHa Ha Bech MEpPHOJ OCYLIEeCT-
BIICHWSI TIOJTHOMOYHMH C BO3MOYKHOCTBIO B Cllydae HEO0OXOTUMOCTH
BHECEHHE U3MEHEHUH B TaHbl. Kpome Toro Heo0X0AnMO yCTaHOBUTh
OTBETCTBEHHOCTb 32 HEBBINOJIHEHUE IUIAHOB PalbOTHI, HO ISl 3TOTO
TUTAHWPOBAHNE JIOJDKHO OCHOBBIBATHCS HA MPHUHIMIIAX 00OCHOBAHHO-
CTH, OOBEKTHUBHOCTH, MPOPECCHOHAIN3Ma M KOMIIETEHTHOCTH, KOH-
KPETU3UPOBAHHOCTH CYObEKTOB Pa3pabOTKH U JIp.

[TomHOMOYHS 110 pa3paboTKe IIAHOB HOPMOTBOPUECCKOH MIEATEIh-
HOCTH, UX COIJIACOBAHMIO CJIEYET BO3JIOKUTh HAa OpraHbl IOCTULIUH, &
TaKk)kKe Ha yIMOJIHOMOYEHHOE CTPYKTYpPHOE MOApa3/ieieHne opraHa mc-
MTOJIHUTEIIBHON BIIACTH.

B cBs3u ¢ ocoboli B mocnenHee BpeMsi aKTyalbHOCTbIO MOHHMTO-
pUHTa, BO3MOKHOCTSIMH MOHUTOPUHTA TI0 HEOOXOIUMOCTH KOPPEKTH-
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POBKH, COBEpPIIIEHCTBOBAHUIO 3aKOHOJIATEIbCTBA, BOIIPOCAM €T0 Opra-
HU3AL1H, METOMKN TPOBEJCHHUS, TIOKa3aTeleil, KoTopble OyIayT Clly-
JKUTH TOATBEPIKIEHUEM JIJIsI HEOOXOIMMOCTH TIOJITOTOBKH HOPMATHB-
HOTO MPABOBOTO aKTa.

Jnist coBepIICHCTBOBAHUS EATEIILHOCTU 10 MPOBEACHUIO MOHUTO-
PHHTa C HAIIEH TOYKH 3pEHHS CIIETyeT:

(hyHKIMA YIIOTHOMOYEHHOTO (heIepaIbHOTO OpraHa WCIOIHUTEIb-
HOW BJIACTM MO KOOPAMHALMA MOHHMTOPHHTA M €r0 METOIUYECKOMY
00€ECIICUCHNIO0 BO3JIOXKHUTh Ha MHHHUCTEPCTBO FOCTUIIMU Poccuiickoi
Denepanuy;

BO3JIOXKHUTH OOS3aHHOCTh MPEJOCTAaBICHUS OpraHaMH HCIIOJIHH-
TEIBHON U Cy/IeOHOHN BJIAcTU OJWH pa3 B MOJYTOAHME WIH B TOH 0000-
[IEHHOW W MTPOaHaIM3UPOBaHHON WH(POPMAIINH, ITOCTYTAONIEH OT IO/~
YHHEHHBIX OPTaHOB M OpraHU3aluil MO BONpOCaM MPUMEHEHHUS 3aKO-
HOJIATEeNILCTBA M €r0 COBEPIICHCTBOBAHHIO C YCTAHOBIICHUEM CPOKOB €&
MIPEI0CTaBIICHUS;

BBUJIy CJIO)KHOCTH IPOBEJICHUS M OTCYTCTBHEM HEOOXOIUMBIX Kaj-
POBBIX PECYpPCOB YTBEPAUTH METOAWKY IPOBEICHHS MOHUTOPUHTA
MIPUMEHUTEIHHO K PA3IMYHBIM €T0 BHIAM: OTPACIEBOMY, TOUCUHOMY;

B KauecTBe 00S3aTEIbHBIX CBEACHHH, KOTOPHIC NOJKHBI OBITH MC-
TIOJIB30BAHBI [UTS TTOATBEPKICHUS PE3yTbTATOB MOHHUTOPHUHTA MOYKHO
Ha3BaTh:

a) nHpopManus, MOyuYeHHas: U3 CPEACTB MacCOBON MH(OpMaLHH,
OOIIECTBEHHBIX, HAYYHBIX, PABO3AIIMTHBIX U MHBIX OpTraHU3alui,

0) commonornyeckas nHpopMmaims, GopMupyemMas Ha OCHOBE CO-
LUOJOIMYECKUX HCCIICOBAaHUH, B YaCTHOCTH, JaHHbIE MOHHTOpPWHIA
0OIIIECTBEHHOTO MHEHUSI;

B Ka4yecTBe IMOKa3aTeseld MOHUTOPUHTA, TIOATBEPKIAIONINX HEO00-
XOAMMOCTh Pa3paldOTKH MPOEKTa HOPMAaTHBHOT'O MPAaBOBOIO aKTa 3a-
KPETUTh:

a) HATMYNe CUTyalui, pa3perieHne KOTOPhIX HEBO3MOXKHO ITyTEM
MIPaBONPUMECHUTEIBLHON IEATENBHOCTH OPraHOB HMCHOJIHUTEILHON
BJIACTH;

0) KOJIMYECTBO M COACPIKAHUE YIOBICTBOPECHHBIX CYICOHBIMH Op-
raHamu oOparnieHui (peasioKeHuH, 3asBICHUH, Kal00), CBI3aHHBIX C



Bcepoccuiickuit HayyHbIH )XypHaA «Bonpockl npaBoBeaeHus>

146 Ne4/2010

npoOJIeMHON CUTyalue, OCYIIeCTBICHHON HAa OCHOBE aHAJOIMH IIpa-
Ba WJIM 3aKOHA;

B) HCIOJIb30BAaHHUE IOJI0KEHUH 3aKOHA JJIs1 HOATOTOBKU U NPHHS-
TS NIOJI3aKOHHBIX aKTOB B IIpe/ieaX HOPMOTBOPUYECKON KOMITETEHITNH
OpraHoOB I'OCYJIJapCTBEHHOM BIIACTH;

') KOJIMYECTBO U CO/Iep KaHNE 3asiBICHUN 110 BOIIPOCaM pa3bsCHE-
HUS BO3MOKHBIX ITyTeH pereHns npoOIeMHON CUTYalluu U Jp.;

JUTSL TIOBBIIIEHUS PE3yJbTaTUBHOCTH MOHUTOPHHIA BO BCEX HOPHU-
JIMUECKUX chyx0ax (ynparieHusx) deaepalbHbIX M PErHOHAIBHBIX
OpPraHOB BJACTH LEJIECO00pPa3HO CO3aTh YNPaBICHHUS U OTAEINbI IIpa-
BOBOT'O MOHHMTOPHHT2, KOTOpbIe Obl HE TOJBKO aHAIM3MPOBAIH HOP-
MOTBOPUYECKYIO JAESTeTLHOCTh CBOETO OpraHa M Ipyrux cyObeKTOB, HO
Y OCYILECTBIISUIN aHAJIN3 PeaTu3aliil HOPMAaTUBHBIX aKTOB;

MIPOBE/IEHNE MOHUTOPHMHIA JOJKHO OCYIIECTBIATH Ha IUIAHOBOM
OCHOBE JI pa3pabaTbiBaeéMOil W yTBepkaaeMoii, Hampumep, [IpaBu-
TeabcTBOM Poccuiickoil @enepanueit B Bune nporpammsel. Hemocpen-
CTBEHHYIO Pa3pabOTKy MPOrpaMMbl MMPOBEACHUS MOHUTOPHHIA B CHC-
TeMe (eepanbHbIX OPraHOB UCTIOIHUTENIBHON BIACTH JOJDKHO OCYyIIe-
cTBIATh MuHnuctepetBo toctuuuu P®. Taxke mpoekT mporpaMmbl
JoJoKeH ObITh corsacoBad ¢ Komuccueit [IpaBurensctBa PO mo 3ako-
HOIIPOEKTHOH IEATENLHOCTH, TOCKOJIBKY 3afadyamMu KoMuccnu sSBISoT-
Cs: COBEPLICHCTBOBAHUE 3aKOHONPOEKTHON AeATeNbHOCTH [IpaBurens-
ctBa P®; noBeilIeHNe KauecTBa 3aKOHOMPOEKTHON paboThl (hemepab-
HBIX OpPraHOB HWCIIOJHHUTENHLHOW BIACTH, OCYIIECTBISIIOMNX (DYHKINU
10 BBIPAOOTKE rOCYJapCTBEHHOW MOJUTUKU U HOPMATHBHOMY IIPaBo-
BOMY PETYJIMPOBAHUIO B YCTAHOBIICHHOH c(epe NesiTeNIbHOCTH

pe3yabTaThl MOHUTOPHUHIA JOJKHBI CONEPKATh KOHKPETHBIE pe-
KOMEHJJALlUU U MPEIJIOKEHUs], HallpaBJICHHbIE HA HEOOXO0IUMOCTb U3-
MEHEHUS ICHCTBYIOINX MM HEOOXOIUMBIX HOPMAaTUBHBIX MPaBOBBIX
AKTOB, a TaKXKe 0053aTeIbHOCTh JAHHBIX PEKOMEHIAINHU U TPEIIONKE-
HUH 17151 cyOBEKTOB 00Ja1al0KX OJTHOMOYHMAMU I10 [IPABOBOMY pe-
TYJUPOBAaHUIO OTHOIIEHUI;

' Tocranonenne Ipasutensctea P or 2 mions 2004 1. Ne 264 «O6 yTBep:KICHHHA
nonoxxenuss o Komumceun — IlpaButensctBa  Poccumiickoit  ®enepauuun 1o
3aKOHOMPOeKTHON fesitenbrocThy // C3 PD. 2004. Ne 23. Ct. 2317; 2009. Ne 2. Cr. 201.
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3aKpeNuTh  BOIMPOCHI  OPTraHM3AIMOHHOTO,  MaTepuaIbHO-
TEXHUYECKOro, HH(GOPMALMOHHOTO M (UHAHCOBOrO oOecreyeHus
CyObEKTOB MOHUTOPHHTA.

Crnenytomasi COBOKYITHOCTh HOPM, TpeOyroIliasi BHUMAHUS U PETy-
JUPOBAHUS — UHCTUTYT AKCIEPTU3BI MPOEKTOB HOPMATHUBHBIX MPaBO-
BbIX AKTOB. I/IHCTI/ITYT OKCIIEPTU3bl HOPMATUBHBLIX IIPABOBBLIX AKTOB
HaXOJIUT 3aKPEIJICHHEe B MHOTOYHCIICHHBIX ITPaBOBBIX HOPMaX, BMECTE
C TeM B IIEJSIX €ro COBEPUICHCTBOBAaHUS HEOOXOAMMO CAENaTh cie-
Jyrolee:

Bo-niepBbIX, Kak yKe€ HEOJHOKPATHO OTMEYAIOCh B HOPUINYECKON
JUTEpaType CIEAYeT NPUHSITH CTATYCHBIH 3aKOH 00 SKCIEPTH3EC WIH
3KCHepTHOI71 ACATCIIBHOCTHU, B KOTOPOM HOPMATUBHO 3aKPCIIUTH IMOHA-
THE HKCMEPTHU3BI HOPMATHBHOTO MPABOBOTO aKTa, MPHUHIIUIIBL, 00BEK-
TBI DKCIIEPTHU3bI, €€ CYOBEKTOB, MPOLEYPY OCYIIECTBICHUS U IPyTHe
OCHOBBI JIAHHOTO BHJIa JiesiTelbHOCTH. OTCyTCTBHE OOIIMX 3aKOHO/Ia-
TENBHO 3aKpeIUICHHBIX 3ajad4, (PyHKIWHA W TPUHIIUIIOB JKCIEPTHON
JIEATENbHOCTH, YeTKUX OTIPAHUYEHUM OT CMEXHBIX BHJIOB JEATEINb-
HOCTH TIPWBEJIO K TOMY, YTO H3JaHHBIE HOPMAaTHBHBIC aKThl M300M-
JIYIOT TMPOTUBOPEYHUSIMH, HEOJHO3HAYHONW TPAKTOBKOW TOHATHS IKC-
MePTU3bI, €€ 3a/1a4, OObEKTOB W NPUHIUIIOB, CMEIICHUEM JKCHEPT-
HOW W YHIPaBIEHUYECKOW NeSITeIbHOCTH, MpoOelaMu HOPMATUBHOTO
peryIupoBaHHs TPOIEecca IKCIEPTHON AEATENHHOCTH W TIPOIECCY-
ANBHOTO MOOKEHHUS €€ YIaCTHHKOB' |

BO-BTOpBIX, BBIBECTU TIPOBCACHUC OKCIICPTHU3BI HOPMATHBHBIX
MIPABOBBIX aKTOB W3 BEJIEHUS OPTaHOB, OCYIIECTBISIFOIINX MX MPHHA-
THE, MOPYYUB 3TO IKCIEPTaM, KOTOpPbIE HE HAXOJATCSA B KakoW MO0
3aBUCUMOCTU OT HOPMOTBOPUYECKUX OPraHOB. 9KCHepT, H&XOI[SHIII/IfICSI
B MaTepHaILHOH, CITy’)KeOHOU, pOACTBEHHOM, MAapTUHHON NI KaKOH-
an00 MHOW 3aBUCMMOCTH OT 3aKa3uMKa HJIM APYroro ydacTHUKA
SKCHEPTHOM AESATEeIbHOCTH — 3TO HE JKCIEPT, a B JIydIIeM ciliydae
HayYHBII KOHCYJbTAaHT WM TEXHUYECKUH IPECTABUTEIh MHTEPECOB
TOW MM MHOM CTOPOHBI B CIIOpE MO MpEeAMETY 3KCIepTu3bl. Bo3moxk-
HBIM SBJISACTCA BO3JIOKCHUC O65[321HHOCTI/I Ha OpraHbl IOCTHULIUMU, KaK

' Konoun B. A. DxcrepT3a Kak MHCTPYMEHT mnpaBa / IIpoGieMbl [OpHIMYECKOR
texaukn: CoopHuk crareit / [lox pen. B. M. Bapanosa. Hwkanit Hosropoa, 2000. C.
678.
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Ha OpraHbl, OCYLIECTBIISIOIINE KOOPAMHALMIO HOPMOTBOPUYECKOM
JEeSITEIbHOCTU, OCYIICCTBICHUE aKKpPEAUTALUM WM JUIEH3UPOBa-
HHE JCATEIBHOCTH JKCIepToB. HeoOXomuMo yCTaHOBHUTL KPUTEPHH
TIPUBJICUCHHS DKCIIEPTa, MPEIbsBIsIEMble K HeMy TpeboBaHus. B wact-
HOCTU, B KAUeCTBE HKCIEPTOB JOHKHBI MPHUBICKATHCS CHCIUANINCTHI,
0o0naaroIye HE MPOCTO M3BECTHOCTHIO WM IITUPOKOHN SpYyIUINCH, a
3HAHUSIMH B TOM MJIM MHOM 00JIacTH.

B-TpeTbux, HCKIIOUUTH HCIOJNB30BAHUE CJIOBA «HE3aBUCUMAs»
9KCIIePTH3a B HOPMATUBHBIX IPABOBBIX aKTaX BBUIY TOTO YTO HE3aBU-
CHUMOCTB ITO YK€ XapaKkTepUCTHKA WITH YepTa JIF000i SKCIIePTH3BI.

B-ueTBepThIX, BHIy MHOT0O0Opa3ws BHJOB SKCIEPTH3, HEOOXOJU-
MOCTBIO X MPOBEACHUS CUATAEM HEOOXOIMMBIM ITPOBEICHUE €TUHOMN
KOMIUIEKCHOM 3KCIEPTH3bl HOPMATUBHOIO MIPABOBOIO aKTa, BKIKOYAO-
ieii Bce 0003HaueHHEBIE HAMU BHABL. B CBS3U ¢ 5TUM HEOOXOIUMO CO3-
JTAaHWEe €IMHOTO DKCIepTHO-aHanuTH4ecknii LlenTpa co cTpyKTypHBIMU
ToJIpa3/ieNieHNsIMA B cyObekTax P®D, B 00s3aHHOCTH KOTOPOTO HEOOXO-
JIMMO BMEHUTH MPOBEJICHUE KOMIUICKCHBIX SKCIIEPTU3 3aKOHOIPOCKTOB
MOCTYMAIOIIMX Ha O00CY)KIICHHE B 3aKOHOJATEIbHBIC OPIraHbl roCyIap-
cTBeHHOMU BiacTu Poccuiickoil denepannu U opranbl 3aKOHOAATEIBHON
Biactu cyObekToB Poccuiickori ®Denepannu; mpoBeleHHE KOMIUICKC-
HBIX 9KCIEPTU3 MOA3aKOHHBIX HOPMATUBHBIX MPABOBBIX aKTOB, MOCTY-
MAKIUX Ha perucrpanur B MunucrepctBo roctuuuu Poccuiickoit
®denepanun; KOMITIEKCHYIO dKcnepTu3y Ykas3oB IIpesunenta Poccwuii-
ckoil @enepanuu u [loctanosnenuil [IpaBurensctBa Poccuiickoin De-
nepamn. Ha ypoBHe cyOwbexToB Poccuiickoit Deneparuu menecooo-
pa3HO 3aKpeNuTh B KaYeCTBE OOSI3aHHOCTU TPOBEIICHHE KOMIUIEKCHBIX
9KCIIEPTU3 MYHHUIIUTIATHHO-TIPABOBBIX aKTOB.

B-nsThIX, YyCTaHOBUTh HMIIEPATUBHOCTb 3aK/IIOYEHHUs SKCIepTa
BMECTO €r0 PEKOMEHAATEILHOTO XapaKTepa.

B-miecTeix, yCTaHOBUTH aIMHUHUCTPATUBHYIO OTBETCTBEHHOCTH
JKCIIEpTa 3a 3aBEIOMO JIOKHOE 3aKJIIOUYEHUE, TEM CaMbIM YBEJIHYUB
JUYHYI0 OTBETCTBEHHOCTD JHI[A, MPOU3BOISIICTO SKCIICPTU3Y.

B-cenapmbix, HeoOXoauMa HE MPOCTO JCKJIapalus HPHUHIUIIOB
MPOBEJICHUS SIKCIIEPTU3bl HOPMATUBHBIX MTPABOBBIX aKTOB U MX MPOEK-
TOB, HO TaKXe O0ecleueHne MX MPaKTHYECKOTO MPETBOPEHUS B Tpa-
BOBOM JE€HUCTBUTEIBLHOCTH.
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B-BoCbMBIX, B CBSI3M CO CHEUU(HUKON MPOBEACHUS IKCHEPTHU3BI
HOPMAaTHUBHBIX MPABOBBIX AKTOB CJIEIYET OCYIIECTBISATh MOATOTOBKY
CHELMAINCTOB B paMKax CYLIECTBYIOLIMX OOpa30BaTEIbHBIX IIPO-
rpaMM, BKJIIOYMB B HUX TaKH€ QUCLUUIUIMHBI Kak «fOpuandeckas Tex-
Huka» win «lOpunudeckass TEXHONOTUS, IMOO MPOBOAUTH MOBBILIE-
HHE KBaJTH(HUKALMK CIICIIHATIMCTOB B PAMKaxX MMPOBOIUMBIX CEMUHAPOB
1o npobjaeMaM IPUANIECKON TEXHUKU. DTO MOJOKEHNUE MPUMEHUMO
HE TOJIbKO JJISl OCYIIECTBJICHUS SKCIEPTHOM NEATENbHOCTH, HO U HC-
MOJIb30BAHUS JIIOOBIX JPYTHUX 3JIEMEHTOB IOPUAMYECKON TEXHOJOTHH:
FOPUINYECKON CTpaTEruu, IOPUANYECKON TEXHUKU U TaKTUKU. B Ha-
CTOAIIEE BPEMsSI OTMEUAETCSI OTCYTCTBHE CHEIMAINCTOB B JAHHOM Ha-
TIPaBJIEHUH JESATENbHOCTH, U 3TO CBS3aHO, KaK MpaBWIIO, C HeIoCTa-
TOYHOH (PUHAHCOBON 00ECIEUCHHOCTHIO UX NESITEIbHOCTH, HE MpUa-
HUEM JIOJKHOT'O 3HaYeHMsI X paboTe.

IIpemmaraemelie IyTH pemieHus MpobeM B 00IaCTH IOPUINIECKON
TEXHOJIOTMH MOJATrOTOBKM HOPMAaTHBHBIX IPAaBOBBIX aKTOB OyAyT CIIO-
cOOCTBOBaTh MOBBIIICHUIO 3(PQPEKTUBHOCTH HOPMOTBOPUYECKOH aes-
TEJIBHOCTH, @ 3TO B CBOIO OYEpellb IO3BOJIUT IPUHUMATh KaueCTBEH-
HbIe HOPMaTHUBHbIC ITPABOBBIC AKThI.
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O IIPpaBOOXPaHAEMbIX AYXOBHO-HPaBCTBEHHbIX IIE€HHO-
CTAX, KOTOPbI€ KOHCTUTYITHOHAANSHPYIOT ) KH3HDb Ka’K-
AOTO Y€AOBE€Ka 1 HAapoAa

NPaBOOXPAHA; Y€AOBEK; HAPOA; IIEHHOCTD; AyXOBHOCTb; HPABCTBEHHOCTD

B.A. Ocunsan

kandudam ropuduueckux Hayk, doyenm, cmapwuii Hayunotii compyonux Hucmumyma
3aK0H00AMeAbCMBa U cpasHUmesbH020 npasosedenus npu Ilpasumesvcmese Poccuiickoit
Dedepayuu

«Kakas noib3a YCJIOBCKY, €CJIM OH IIpHU-
00peTET Bech MUp, a JyIle CBOSH MOBpe-
IUT? WA KaKOW BBIKYIT TacT YEJIOBEK 3a
TTyTTy CBOIO?»

bubaus. Hoevwtil 3a6em. Mamgh., 16:26

Jto0ass ucTUHHAS W HEMPEXOMSIas EHHOCTh MPEICTaBISIET CO-
00l eHCTBYIOIIYI0 HEBUAMMYIO, HO 3pMMO HPOSIBIISIONIYIOCS pealib-
HOCTb, KOTOpasi JOPMHUPYET AYIy YEIOBEKa U KOOPIUHHUPYET €ro Io-
BE/ICHHE B TOM WJIM MHOM HANpaBICHUH, MEpe WM CHJIE COTJIACHO €r0
HOTPeOHOCTAM M JKeNmaHusAM. LleHHOCTh Kak TakoBas IIOHUMAeTCs Kak
HeyTo Onaroe, 10Opoe U TMOJIe3HOE B MPECTaBICHUN ONPENEICHHOTO
YeJI0BeKa B ONpPENeEHHOE BPEMs U B ONPEACICHHBIX OOCTOSTENbCT-
Bax. JlyXOBHO-HpPaBCTBEHHbIE LIEHHOCTHU MPEACTABIAIOT CO00I 00BeK-
TUBHYIO peaslbHOCTh, KOTOpas CBsi3aHa C MEPBOMCTOYHHUKOM BCSIKOTO
JIyxa ¥ ’KU3HU — Borom, co CMBICIIOM M JOCTOMHCTBOM Y€JIOBEUECKON
JKM3HU, a0CONIOTHBIM, BEYHBIM U OecKOHEYHBIM. Kak mokasbIBaeT uc-
TOpHSL YEIIOBEYECKOr0 pPoJa, MMEHHO 3TH HaJUICKAIle U BBICIIHE
[EHHOCTH MPEIONPEACISIIOT JOJTOBPEMEHHbIE LENH W IPUHINIBI
’KU3HU KaXXI0TO YeIoBeKa W Hapojaa, GOPMHUPYIOT €ro HPaBCTBEHHO-
TMCUXOJIOTMYCCKYI0 U TOCYJApPCTBCHHO-TTOJIUTUYCCKYIO KOHCTUTYUUIO,
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KOTOPBIC OTPAKAIOTCS B UX 3aKOHOJATEIHCTBE U MPABUIIAX UX MOBCE-
JTHEBHOU KU3HU.

CMBICT KU3HH M AyXOBHOW IIEHHOCTH, KaK KOPEHb JiepeBa, caM 110
cebe HEeBUIMM, HO TIPOSBIISETCS B IDIOAX PEATLHON KU3HU M OTIpee-
JISICT BETBUCTYIO HEPAPXUIO OCTAIbHBIX [IEHHOCTEH MU3HH. PasmbIiiuiss
00 MCTHUHHBIX IIEHHOCTSIX YEJIOBEUSCKON ku3HH, cB. MoanH 3matoycr
roBopwit: «Eciu Obl HAC BEJIM HA CMEPTh, & MOTOM IMPEUIOKUIHA Obl U3-
0aBHUTBHCS OT CMEPTH IIEHOK BCErO HAIIET0 MMYIIECTBA, Mbl, KOHEYHO
e, TOWIH OBl 3TO 32 MUJIOCTh; @ TeTePb, KOT/Ia MbI YBJIEKaeMcs 110 Iy-
TH B TEEHHY M MOIJIM M30aBUTHCS OT HEe TOKePTBOBAB IMOJOBUHOU
WMEHHS, MBI COTJIallaeMcs JTydIlle TOJBEPTHYThCA MYyYEHHUIO U XOTUM
yaepkatb y ceOsi To, 9TO HaM HE TIPUHAIICKUT, U TaKUM 00pa3oM HC-
THHHO HaM TpuHaIexkaiiee. Kakoe e onpasiaHue Mbl OyeM UMETh,
KaKoe MPOIICHUE, €CJIM HaM MPEJIOKEH CTOJIb YAOOHBIN My Th K XKHU3HH,
a Mbl HOCHMCSI TI0 CTPEMHHHAM, UJIeM ITyTeM OeCIUIOHBIM, JIUIIas ce0s
U 3]IeCh M TaM, TOTJla KaKk MOTJIH Obl BEpHO MPHUOOPECTH BCE M TaM U
3nece?» . «Benmkoe npuoOpeTeHrne — ObITh OJIATOYECTHBBIM U JIOBOJIb-
HBIM, — TOBOPHJI CB. aniocTto: [laBen. — Mbl HUUET0 HE IPUHECTH B MUD;
SIBHO HIYETO HE MOXKEM ¥ BBIHECTH W3 Hero. MiMest mponuTaHue u oje-
XKy, OylIeM HOBOJIGHBI TeM. A JKenaromuye o0oramarhes BIANaloT B
UCKYIIICHUE U B CETH U BO MHOTHE OE3pacCy/HbIC U BPEIHbBIC TOXOTH,
KOTOPBIE TIOTPYKAIOT JIOEH B GEJICTBHE 1 Iaryoy»-.

«Bcerna BbIlle IEHUTCS TO, — TOBOPUJI CB. ABTYCTHH, — PaJid 4ero
YTO-JIMOO JIEAaeTCsl, YeM TO, YTO JEJIaeTCs paju L[pyroro»3 . Beuny
TOT0, YTO COJIEPIKAHUE CMBICIA KU3HU KaXKIOT'0 YEIOBEKA 3aBUCUT OT
€ro TMPU3BAHUA U JIMYHBIX OCOOCHHOCTEM, a TaK)Ke YCIOBUU €T0 KU3-
HU, CHCTEMa ero IEHHOCTeH (PK3UCTEHIIMOHAIBHBIX, TBOPUECKUX, CO-
[UAJIbHBIX) Y KaXJOr0 YeJOBEKa TaKKe CBOS CcyObekTuBHas. [Ipu
9TOM Mepa JICUCTBUTEIIBHBIX, aKTYaJIbHBIX IEHHOCTEH KaXJI0TO YeJio-
BEKa OIpEJCNseTCs] B MEPBYIO OUYEpellb CHIION €ro BHYTPEHHETO U
CBOOOJIHOTO BIICYCHHUS K aOCOJIOTHOMY OJiary ero >KW3HHU, U3 KOTOPO-

' 3namoycm Hoann. N36pannsie TBopenus. becens! o Epanrenuu ot Moanna Boro-
cioBa. B nByx Tomax, M., 1993. Kuura 1. C. 263.

2 Bu6sust. Hosbrit 3aser. 1 Tur. ,6:9.

* Ageyemun. O rpage Boxuem. Munck-Mockaa, 2000. C. 310.
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ro MPOUCTEKAET BCAKUH CMBICI, IIyTE€BOANUTENBHbBIE [IEHHOCTH U HOP-
MBI €0 >KU3HHU, KOTOPBIE JJIsl HETO UMEIOT 00s3aTeNbHBIN MM KOOp-
JMHALMOHHBIA XapaKTep.

IIpencrasisiercsi, 4TO OCHOBHBIM IapaJlOKCOM BCEX BPEMEH M Ha-
POJIOB SIBISIETCS TPEKJIOHEHNE U TIepeolieHKa OOJBIIMHCTBOM JIIO/IeH
BCEr0 TOT0, YTO BUANMO, OYEBUIHO U IPOU3BOAHO. IIprBbIuKa moTpe-
OWMTENbCKOTO OTHOLICHUS JIFO/ICH K BElIaM MPUBOAMUT UX K TOMY, UTO,
KaK IpaBWJIO, HACJIaX/JasCh OYEBHIHBIMM IUIOJAMHU OIPEJIEICHHOTO
JIepeBa, OHU MEHbIIIE BCETO NMPUAAOT 3HAUEHNE €r0 HEBHIUMBIM JKH3-
HEZAIOMIMM KOPHSIM, KOTOPBIC 17151 HUX HEXeJIaHHbI, HEIOHSITHBI U He-
yno0oBapuMbl. Mexy TeM BCE JEPEeBO IEPKUTCS, MUTACTCS M IUIO-
JOHOCUT MMEHHO OJjlarozapsi CBOMUM HEBUAMMBIM KOpHsM. Takoe ke
napajoKcalbHOE OTHOIICHHE JIF0IU HEepPeaKo UMeroT u K bory — Cos-
JIaTeNl0 UX U BCEro OCTaJbHOI'O BHJMMOTO M HEBHJIMMOTO MHpa, K
YyBCTBY JIOOBH, BEpbI, YEJIOBEYECKOMY IOCTOMHCTBY, IMPHU3BAHUIO,
HA3HAYEHHIO U CMBICITY KHU3HHU.

B »TOM acnekre He TpyJHO MpeayrajgaTh CMBICT CIETYHOIINX
crpok EBanrenus: «mmre xe npexae LlapctBa boxkust u npaBasl
Ero, u 910 Bee (T.e. mumIa, oekaa, KIIbe U T.1.- b.A.) TPHIOKUTCS
BaM. MTak, He 3a00ThTECh O 3aBTpaITHEM JHE, HOO 3aBTPAlTHUHN CHb
caM OymeT 3a00THUTBCS O CBOEM: JTOBOJIBHO JUTSI KQXKAOTO JHS 3a00THI
cBoeii»'. O6pamias Halme BHHMAaHHE HA ONPEICIEHHYIO IPajallio
JKU3HEHHBIX IIeHHOCTeH u ueneit, Cpsmennoe Ilucanue mpusbiBaeT-
kaxnaoro: «Cobupaiite cebe coxpoBuila Ha HeOe, rie¢ HU MOJb, HU
prKa, He UCTPEOJISIIOT U TJ€ BOPHI HE TOAKAINBIBAIOT U HE KpaayT, nOO
IJIe COKPOBHIIE Balle, TaM OyeT u cepaue Bame»’. «Jlyma He 60Ib-
1ie U MHIH ¥ TeIO 0K . «M3 BCEro BUAMMOTO, — MHCAJ CB.
ABTryCTHH, — BeJTMYaIIee eCTh MHUP; U3 BCEr0 HEBHJIMMOTO, BeJINYaii-
mee ectb bor. Uto cymiecTByeT Mup, 3TO Mbl BUAMM; 4TO €CTh bor,
sToMy MBI Bepum»®. TTo y6exaenmio cB. JlaBuaa, chiHa AlaBuKa, aB-
Topa apmsinckoro Cynebnuka 1130 rona, bor ects mepBoobOpa3 Oina-

! Bu6mms. Hosbiit 3aBer. Marg., 6:33-34.

> Bubms. HoBbiii 3aBer. Mard., 6:21.

3 Bu6must. Hobiit 3aser. Martdp., 6:25.

* dgeyemun. O rpane Boxuem. Murck-Mocksa, 2000. C. 514.
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ra'. .Kant Takke mojiaraj, 9to, BHICIIEE OIAr0 BO3MOXKHO TONBKO
IIpU cylecTBOBaHMM bora, a Bepa HE0OXOJMMO CBSi3aHAa C BO3MOXKHO-
CTSIMHM BBICIIIEro 6y1ara’.

Jlnst mro6oro dermoBeka caMoil O0JIBIION [IEHHOCTBIO SBIISICTCS €TI0
cep/re, KOTOPhIM OH CTAHOBUTCS CITOCOOHBIM JIFOOWTH, BEPUTh, HaJIC-
AThCS, YYBCTBOBAaTh M OCO3HATh CaMO€ Ba)KHOE B €r0 >KHU3HM, COBEp-
1I1aTh CaMble IJIaBHBIC Jieia, HA KOTOPbIe OH TOJIBKO CIIOCOOEH, KaK Obl
HU OBUTH «y3KH BPaTa M Y30K IyTh, BEAYILIUE B KH3HB» . O BBICIICH
LIEHHOCTH YMCTOr0 W A0OpOro 4ejaoBedeckoro cepaua B CBsIIEHHOM
[Tucanum roBopurcs cieaytomee: «Ceple YUCTOE COTBOPH BO MHE,
Boxe, u gyx mipaBbIii 00HOBH BHYTPH Mers»'. «Bornblie Bcero XpaHU-
MOTO XPaHHU CEpAle TBOE, TOTOMY UTO M3 HErO MCTOUHUK KH3HI) .

Ecnu cepbe3Ho 3ajiyMaTbCsi O caMbIX 1IEHHBIX U JIOCTOMHBIX IIO-
JlaX TBOPYECKOTO T'eHHUs YeJoBeKa Halled 3pbl, T.e. C MOMEHTA sIBJIe-
HUsi XpUCTOBA B MU YEJIOBEUSCKUMN, TO HETPYJAHO OOHAPYKHUTh, UTO
HanOoJiee 3HAUYUTENLHBIE 10 CBOEMY XKHBOTBOPSILEMY BO3JCHCTBUIO
MIPOU3BEICHUS IUTEPATYPbl, HAYKH, )KUBOIIUCH, MY3bIKH, HCKYyCCTBA U
KyJbTYpbl BoIIomarT coboit yx n o6pa3 boxwuit Bo Xpucre Nucy-
ce, Kotopblii HaxoAwiIcs B 3MULEHTPE BCEX OCTAIBHBIX IPOSBICHUN
oOmeuenoBedyeckoil xu3HU. MIMenHO OH sIBUJICS UyIECHO OTMEpEH-
HOW BUAMMOM MEpOH TyXOBHOT'O MPEOOPAKEHUS U CAMOYTBEPIKICHUS
Ka)KJ0T0 U BCEX, KTO C TIPOBEPEHHOM BEPOil M MPETaHHOCTHIO CIIEeAyeT
CBOEMY IPHU3BAHUIO, OCMBICICHHOW »HM3HH, JyXOBHOMY OCBOOOX/E-
HUIO U CIIACEHUIO.

Wtak, UCTOUHUKOM BCEX OOBEKTHBHBIX M CO3/1aBAEMbIX JIIOAbMHU
LeHHocTel siBisercst bor, nosHanue u cozHanue Koroporo ssiusiercs
BBICIIUM OJIaroM IS CepAlla M pazyma Kaxaoro 0oroodpasHoOro cy-
mectBa. «M60 Beskoe TBopeHne bora xopoiro, 1 HUYTO HE Mpenocy-
AUTCIIbHO, €CJIM NPUHUMATh C 6HaI‘O}Z[apeHI/ICM>> , 1 TIOTOMY HECJIb3d

' Crares 1 npenucnoBus kK Kawmre kaHoHOB. [lo kH.: Agaxan P. O. Ilamsatauku
apmsHckoro npasa. Epesan, 2001. C. 102.
% Kanm M. Counrennst. B mrectn Tomax. M., 1963-1966. T. 4(1). C. 41.
3 bubsust. HoBbIit 3aBer. Mard., 7: 14.
* BuGmust. Berxuii 3aBer [canmsr. 50:12.
> Bubnus. Berxuii 3aser. [purum, 4:23.
bubmus. Hoserii 3aBeT. 1 Tum.,4:4.
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ckazaTh: «OTO Xy)e TOro», u00 BCe B CBOE BpeMs MPH3HAHO OyjaeT
xopommm'. Mcrnua Boxws, He u3MepsieMas HUKAKAMH MHPCKHMH
Oylaramu, HO caMa SIBJSETCS BBICIIMM KPUTEPHUEM M MEPOW IEHHOCTH
BCAKHX WHBIX 3eMHBIX O1ar. «Kak TpyIHO HajeromuMcs Ha O0raTcTBO
Boiith B LlapcTtBo Boxmney, nb0 «4T0 BBICOKO Y JIOMEH, TO MEP30CTh
nepex Borom»?. OTMedas, 4To 3eMHOE GOraTcTBO He (haKTop, IMOCpes-
CTBOM KOTOPOT'O MOKHO OOHApPY>KHUTh CMBICI )KU3HU Ka)KJIOTO YelloBe-
Ka, eBaHrenuct Jlyka mpegocreperaeT JitoJiei ot JrodocTskanus, noo
«KM3Hb YEIOBEKA HE 3aBHCHT OT M300MIHS ero HMeHHsy» . 110aToMy
«HE HaJo coOMpaTh COKpoBHINA AJs ceds, a Hajo B bora OorareThby,
160 cobuparoutiii He ¢ BOroM, pacTodaeT M JIYXOBHO Pa3OpseTcs .
Beps u co3HaBast, 9T0 ICTOYHUKOM TPAaBEIHON KU3IHU SBISAETCS TOJb-
ko bor, a He uHbIe Mr0aH, 11aph COJIOMOH B OTBET Ha obeToBaHue bo-
JKUe ToBOpHUT: «/JIByx Bemiel s mpomry y TeOs, He OTKaXH MHE, TIPExK-
JIe, HeXEIU S yMPY: CYeTy U JIOXKb YJIaJId OT MEHS, HUIIEThl U Oorat-
CTBa HE JaBail MHe, MUTail MEHS HACYIIHbIM XJ1e0OM, Aa0bl, IPEchI-
TUBILINCH, 51 HE oTpekcs oT Tebs u He ckazan: «kro ['ocnoap?» — «u
4yTOOBI, 0OEIIHEB, HE CTal KpacTb M ymoTpeOmsTe uMms bora moero
BCye»”. Bce, 4TO Hy)KHO 9eT0BEKy JUIi OCMBICICHHO JKH3HH — 9TO
ynoBath Ha bora n fenats 100po; JKUTh HA 3eMJie U XPaHUTh UCTHHY,
J'IIO6I/ITB HIO]ICf/i " IPOABIIATE MUJIOCEPIUC K HUM, BCC ACIaTb OT AYy-
mrm, Kak utst [ocrosia, a He JUTs 4eTOBeKoB’.

Bo Bcex pesurusix mupa AyXOBHbIE LEHHOCTH U LIE€JIU BCErJa CTa-
BSATCSl HECPABHEHHO BBIIIE MUPCKHUX OJar, KOTOpbIC JIHMIIb JOJKHBI
CIIy’HUTb CPEJICTBOM peaju3ally MEPBbIX. Tak, B KIACCHYECKOW Ja-
TBIHH CJIOBO «MHUp»(saeculum) o3Hauamo «Bpems», «BEK», IIOKOJe-
HUE» WIN «HApOI» B JIAHHOE BpeMs, T.€. BPEMEHHBI MHpP. A CJIOBO
«mundus» 03HaYaNI0 MPOCTPAHCTBO KU3HU BPEMEHHOT'O MHpa OT rpe-
xomanenus Anama qo CynHOTO JHS, T.e. TPEXOBHOE, MOABEPTHYTOE
HaKa3aHHIO, caMo 10 ceOe OECCMBICICHHOE CYILIECTBOBAaHHE YEJIOBEKA.

! Bu6mus. Berxuit 3ager. [Tpuran Uncyca, 30: 41.

2 bubnus. Hosblif 3aBeT. Mapk, 10:24.; JIyka, 6:24.

3 bubsmust. HoBBbIi 3aBeT. Jlyka, 12:15.

* Bu6us. HoBblii 3aBer. Jlyka, 12:21; Jlyka, 11:23.

3 Bubsst. Hoeslii 3aset. Moans, 5:44; IIputun, 30:7-9.
bubmus. Hoserit 3aBer. [Icanmer, 36:1; Ko, 3:23.
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B npouecce cexyispuzanuy 0o0LIecTBa CYIIECTBEHHO H3MEHUIINCH
OCHOBHbIC LICHHOCTH YEJIOBEUECKOW KM3HU: C OJHOW CTOPOHBI, CTajua
oOecrieHUBaThCS OeccMepTHast Mymia W aOCOTIOTHOE IOCTOMHCTBO He-
JIOBEKA, a C IPYIOil CTOPOHBI, CTAJIM OCBSIIATHCS BPEMEHHbBIE U OTHO-
CUTCJIbHBIC MaTCpHUAJIbHBIC BCIIM M IPpaBO Ha HHUX, HaIIpUMEpP: HE-
000CHOBaHHOE OOOXKECTBJICHUE H Y3aKOHEHHE HEOTPaHMUYCHHOTO
«CBAILICHHOTO» MpaBa Ha COOCTBEHHOCTH, CBOOO/IBI JOTOBOPOB U T.JI.

OrpoMHOH AyXOBHOH IIEHHOCTBIO, HAPSLYy C YUCTBIM U OTKPBITHIM
cepaueM (open heart), siBIsieTcsi Tak)Ke OTKPBITBIN pa3yM (open mind)
YeJIOBEKA, HO HE TOJIbKO M HE CTOJIbKO B OTHOLIEHUU JIFOJIEH, CKOIBKO
B oTHoueHun Kk bory, k Ero CnoBy u 3anoseasiM. MonuTBeHHOE 00-
HICHUE YeloBeKa ¢ boroM JOKHO COYeTaThCsl C YMEPEHHBIM OOIiie-
HHEM YeJIOBEKA CO CBOMMH OJVDKHUMH paayl MOHUMAHHS U HUCIIOJIHE-
Hus 3anoBeneil Bceodmero OTHa u npociaBieHus: BceoOuero Hedec-
Horo OTeuecTBa, a HE paju 00e3bsHBI, OT KOTOPOTO KOOI TPOU30III-
JM JIFOJU, HE I CIUIETEH, He Ul POIIOTa, HEJOBOJIbCTBA MM TOCKU
[0 ErHIeTCKOMY paOCTBY M BKYCHOMY MsCY, KOTOpOE IOLUIO Yy HX
IIPEKOB U3 HO3JPEH .

B cB. Kopane Hacuer uepapxuu LIEHHOCTEH CKa3aHO Cieaylollee:
«He naBaiiTe cBOEMYy MMYILECTBY U JETSAM OTBJIEKAaTh BaC OT IIOMHHA-
Hus Amnaxa»’. OMAacHOCTh YBICUEHHS MUPCKHMU OIaraMi COCTOUT B
TOM, YTO, KaK MOpPCKas BOja: 4eM OOJbINe €€ MbEllb, TeM OOJbIIe
CHOBA HCHBITHIBACILD KXY M B KOHIE KOHILIOB ITOrHOaeiib B 3TOH
HEHACHITHOW HECKOHYaeMOMW JKaKie, TaK U He JOOMBIINCH €€ YyToJe-
HUSl U JyLIEBHOrO ycrokoeHus. UpesmepHas 3a00Ta 0 MUpPCKHUX Oja-
rax HallOMHUHAET MY3bIKaHTa, KOTOPBIM MOCTOSHHO MOICPHHU3HPYET
CBOU JOPOTOCTOSIIIME MHCTPYMEHTBI, HUCKOJIBLKO HE 3a00TACH O pas-
BUTHUH CBOCTO MY3BIKAJHLHOTO Jdapa H CIOCOOHOCTH urpatb Ha HHX.
On, kak ckazaHo B cB. [lucanuu, coOupaer, OTHUMAsA y OYyLIH CBOCH,
€cT, HO He HACHIIACTCS .

Camoli jxe BaKHOHM 3a00TOl YeoBeKa SBIsieTcsl 3a00Ta YenoBeKa
0 CIIaCEHUH CBOCH IyIIM M €XEIHEBHbIE MOJIMTBBI 33 CIACEHHE Ty
OpyTuX JoAen. YenoBeKk HE MOXKET CEpPbe3HO OTHOCUTHCS K CAMOMY

! BuGmus. Berxuii 3aser. Unca, 11: 12-34.
? Kopan. Musck. 2002. Cypa 63. Jliuemepst, 9/9.
bubnus. Berxwii 3aBer. Exkin., 14:4; JleBur., 26:27.
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cebe M K APYTUM IJTFOJISM, JIMIIb 3aMbIKasCh B CBOMX IOBCETHEBHBIX
3a00Tax M WUCIOJHSSL BCE COLMAJbHBIC YCIOBHOCTH Ul YCHEIIHOH
peanuzanuu cBoer kapbepbl. Kak rosopui JI. H. Toncroi, cnacenue
HE TOJBKO B 00psAaX U TAMHCTBAX, MU B UCTIOBEJAHUH TOW MM HHOU
BEPbI, HO TJIaBHBIM 00pa30M B SICHOM MOHUMaHUHU CMBICIIA CBOCH JKU3-
HU. MyJpblil 4elnoBEK HE UILET U3MEHEHHUs CBOETO IOJIOXKEHUS, IT0TO-
My 4YTO 3HAET, YTO HCIIOJIHEHUE 3aKoHa bora — 3akoHa IOOBU — BO3-
MOKHO BO BCSKOM TOJTOXKeH:H' . OTMeuast HeOGXOAMMOCTb «U3MEPSITh
cebs mo o6pazy Mucyca Xpucta, @. M. JlocToeBCKUi TPU3BIBAI BCEX
JOJIe «BEpUTh, YTO HET HUYETO MpeKpacHee, TIy0xe, CHMITaTHIHEE,
pazyMHee, MY’>KECTBEHHEE M COBEpIICHHee XpHUCTa... U HE MOXKET
ObITh... Eciii OB1 KTO MHE J0Ka3aj, yTo XPUCTOC BHE UCTHHBI U JCH-
CTBUTEIIbHO OBLJIO OBI, YTO MCTHHA BHE XPHCTA, TO MHE JIy4Ille XOTe-
J0ck OBbI OCcTaBaThCsl ¢ XPHUCTOM, HEXKEIH C MCTHHOA...»”. 371ech pedb
WJIeT HE CTOIBKO O Ouorpaduu, CKOIBKO O JIMYHOCTH XPHUCTa, HE
CTOJBKO O (hopMe U COAEPKAHUN COTBOPEHHBIX MM "ynec, CKOIBKO 0O
Ero GokecTBeHHOW CYyIIHOCTHA, OCBOOOJMTEIHHOW W CITACUTEIBHOMN
KpacoTe U CHJIE.

B noHATUN «IIGHHOCTBY» OTpa)kaeTcs Mepa 3HAUMMOCTH ONpPEACIICH-
HOW BEILU WU SBJICHHS, KOTOPbIE BOCIIPHUHUMAIOTCS] YEJIOBEKOM II0JIO-
JKUTENBHO U UMEIOT MPUTATaTeNbHYI0 CHITY JUIs Hero. VICTHHHBIE IeHHO-
CTH 3TO TE IICHHOCTH, 4TO, 10 MHEHHIO JIeHOHHUIIa, «CONEHCTBYIOT CO-
BEPIICHCTBY, KOTOPOE CONCPIKUT, B cebe Kak MOXKHO OOJBIIYyI0 Mepy
CYLIHOCTH U JEHUCTBUTENBLHOCTH» . IMEHHO Takue LIEHHOCTU B MEPBYIO
ouepe/ib MOMOTaloT JIOAAM JIaTh JIOJDKHYIO OLIEHKY CBOUM JyIIEBHBIM
COCTOSIHUSAM U CJIeJIaTh MPABIJIBHBINA BHIOOP CBOMX TMOCTYIIKOB JUIS T10-
CTOSTHHOTO TIPUOJIIDKEHUST K UCTOYHHUKY BCSKOM CYITHOCTH M K Oorode-
JIOBEYECKOMY JTOCTOMHCTBY. VIMEHHO BOKpYT TaKuX LIEHHOCTEH CO Bpe-
MEHEM BBICTPAWBAIOTCS WU NEPECTPanBaAIOTCs BCE MPOU3BO/IHBIE MHBIE
LIEHHOCTH, JIBUTas JIIO/IEH B HAlpaBiIeHUM MCTUHHOIO JyXa, pasyma U
MOJIOKUTENBLHOTO onbiTa. K npumepy, B MpaBOBOM JKU3HM JIFOJIEH TaKo-
BBIMU (popMaMy 3aKperieHus] COIMAIbHBIX IEHHOCTEW SIBIISIOTCS KOH-
CTUTYIIMHU, 3aKOHBI, TOCYIAPCTBEHHBIC U COLUATBHBIC YUPESKACHUS U UX

' Tonemoii JI. H. Kpyr utenns. B nByx tomax. M., 1991. T. 2. C. 28,30.
2 Cenesnes FO. Jloctoesckuii. M.,1985. C. 165.
3 Jeiionuy I Counternst. B geTpipéx Tomax. M., 1982-1989. T. 3. C. 124.
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(dyskuun. «Ecnmm MBI HaliieM UCTHHHOE 0OpO, MCTUHHYIO 33j1ady U
CMBICI JKU3HUA U HAy4YUMCSl UX OCylIecTBIsITh, — nucan C. JI. dpank o
paSBI/ITI/II/I COLIMAJIBHBIX HCHHOCTGI\/‘I, — MbI TEM CaMbIM GY):[GM Coy‘IaCTBO-
BaTh B TBOPYECTBE WCTHHHOW KyJbTyphl. HO HHMKOMM 00pa3oM MBI HE
MOKeM (OPMHUPOBATh HAIIl HJIeall, Hallly Bepy, O3UPasiCh Ha TO, qTo yKe
MIPU3HAHO B KAYECTBE KYJIBTYPHI, U MMPUCTIOCAOIUBASCH K HeMy» Bri6op
KAXIbIM YCJIOBECKOM TEX HJIM UHBIX HCHHOCTGI/I OHpCIle.HﬂeTCﬂ Hpeme
BCEro T€M, B YeM JaHHBINA YEIIOBEK BHIUT CMBICI CBOCH JIMUHOM >KH3HH.
«Bepa B cmblcn xu3HH, — mucail A. Kamro, — Bcerga npenmnosaract ne-
papXxuio IEHHOCTEH, BBIOOpP, HAIM IPEIIIOYTEHUS] OJHOTO ,I[perMy»
HcTuHHbIe 1 BeuyHbIe OJ1ara 4ejioBeKa COCTOST B JyXE UCJIOBEKa, B TOM,
YTO BEJIET €ro K €ro 0CBOOOXKICHHIO U criaceHuto. Kak rnpaBuibHO 3ame-
i A. U. ComKeHUIIBIH, «H3 BCEro 3¢MHOTO W OPEHHOTO MOJUTHCS HaM
Tocrionp 3aBeran TOJ'ILKO 0 xyrebe HacymrHOM: «XJied Halll HaCyIIHBIN
J@KIb HAM JTHECH!»". ®dopmMupoBaHue OTPEOHOCTEH U CBOOOIA KaXKI0-
TO YeJoBeKa SIBIISICTCS TOW MOYBOW, HA KOTOPOU MPOHM3PACTACT TIaBHAS
1enb 1 00pa3 JKMU3HU BCEro 00mecTBa. ToNbKO TOrIa, KOra 4ejoBeK Ha-
YHHAET YyBCTBOBATh M OCO3HABATh, YTO €My ITPEXKJIE BCEr0 HAJIO W YTO
OH JTIFOOUT ¥ TOTOB JIeNaTh HA MPOTSHKCHUH BCEH CBOCH YKU3HU, OH II0-
HACTOSIIIIEMY OIICHHUBACT BBHICIIYIO MEPY CBOETO JOCTOMHCTBA, JTOCTOWH-
CTBO COTBOpIIA U AOOpoIeTeNs, mogooHoro bory. Yarie Bcero 0HO 0c03-
HaeTCs TEMH JIFOABMHU, IJISI KOTOPBIX BEIMUYANIINM M3 YCIOBEYCCKUX
IpaB SIBJISICTCS IPABO HAa COXPAHEHHUE CBOETO YEJIOBEYECKOIO TOCTOMHCT-
Ba, CBOOOJHOrO M OTBETCTBEHHOT'O CJICJIOBAHUS CBOEMY IPU3BAHHIO,
MIPaBO HA TBOPYECKYIO JKU3HEACATEIHHOCTh, HA OCO3HAHKE CMBICIIA CBO-
el JKM3HU, U3 KOTOPBIX BBITEKAET BCE ocTajbHOe. «I aBHOe, — mucai A.
Ileuuen, — yenoBeUecKas JTUYHOCTh, OHA BaXkHee JIFOOBIX JCH M JIFOOBIX
uzer, ubo Bce OHU O€3 JItOJel POBHBIM CYETOM HMYErO HE 3HadaT. A
[JIABHOE B KQXKJIOM M3 HAC U B HAIICH KU3HU — y3bI JIFOOBH; BEJIb TOJIBKO
Onaroyapsi UM Hallla )KU3Hb TIePecTaeT ObITh KPATKUM DITU30JI0M U 00pe-
TaeT CMBICI BEYHOCTH .

: (DpaHKC JI. Counnennst. M., 1990. C. 143-144.

KCLMIOA TBOp‘IeCTBOI/ICBO60}Ia M., 1990. C. 68.

* Conmncernuyoin A. M. Pacckasbl. Manoe coOpaHue courHeHud B cemu Tomax. OmuH
nenb MBana Jlenucopnya. T. 3. M., 1991. C. 108.

Ileyueu A. YenoBeueckue KaquTBa. M., 1985. C. 311.
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Ilo mMHeHMIO M3BECTHBIX poccuiickux npaBoBenoB B. H. Kynpss-
nesa 1 B. I1. Kasumupuyka, «11leHHOCTBIO Ha3bIBAIOT SIBJICHUE, HICIO
WIN MHCTHUTYT, IEHCTBUTENIbHBIC WM BOOOpa)kacMble IIPEIMETHI, B
OTHOILLIEHUU KOTOPBIX MHIWBHIIBI WM COLMAJIBbHBIC I'PYIIIBl UCIBITHI-
BalOT YBa)X€HUE, KOTOPHIM TPHUMHCHIBAIOT BAXKHYIO pOJIb B CBOEH
JKU3HHU, 0053aHHOCTD.., 0O OHU OOCCIICUMBAIOT MICUXUYCCKOE PaBHO-
BECHe, JaI0T YJOBJIETBOPEHHE, CTPEMJICHNE K HUM WIIM MX JOCTHXKE-
HHE JIAI0T 9yBCTBO XOPOIIO BBITOTHEHHOTO 10JTay .

Yro e mpencraBisieT cOOOM cucTeMa LEHHOCTEH, B 4aCTHOCTH
MIPaBOMEPHBIX [IEHHOCTEN?

[IpeacraBnsieTcsi, YTO CUCTEMa MPABOMEPHBIX LIEHHOCTEU Mpell-
CTaBJSIET COOOM HEPapXUUECKYI0 COBOKYNHOCTb B3aMMOCBS3aHHBIX
MPaBOOXpaHsIEeMbIX 0Jar, 00bEKTOB M MMPABOOTHONICHUH, KOTOPHIE BbI-
paXeHbI B BHJIE OIIPENIEICHHBIX UCH, 1esIel, MPUHIUIIOB, HHCTUTYTOB
¥ HOpM 7151 GOPMHUPOBaHUS BHYTPEHHEH KOHCTHTYIIMH JIOJIEH U Hall-
JeKale opueHTaly U KOOPAWHALMY UX MOCTYIKOB. braronaps eit
YeJIOBEK, KaK CYIIECTBO COLMalbHOE (B OTIIMYHME OT >KUBOTHOIO, IO-
BEJCHUE KOTOPOro OOYyCJIOBJIEHO OHOJIOTMYECKH BBITOJHBIM THIIOM
peaKuun Ha BHELIHWH pa3apa)kKUTeNb WIM NPHUBBIYHBIM IOAPAKAHU-
€M) CTaHOBUTCS CIOCOOHBIM KOHTPOJIMPOBATh U YNOPSAOYUTH CBOU
JIEHCTBUSI COTJIACHO OTpEJICIEHHBIM 00pa3liaM U HOpMaMm 4YelioBeve-
CKOT'O TIOBEJICHHSI B ONIPEICIIEHHBIX YCIOBUAX.

O 3HaueHUH HPABCTBEHHO-IIPABOBBIX 1IEHHOCTEN FOBOPUIIOCH eIé
B Betxom 3aBete Casmennoro [Tucanus: «...Mbl cpakaemcs 3a 1y1iu
HALIM U 3aKOHBI HAIIMy» . UTOOBI CTATh CAMOCTOATE/BHBIM IOCYAaPCT-
BOM, Kayk/1asl Hallus WM HAapoJ JOJDKHA IMPOWUTH ONPEIeIICHHbIH HCTO-
PUUECKUM IyTh: NEPEXUTh CBOIO AETCKYI0 HEBMHHOCTb, OCO3HATh
JUTSIIEecs] IEHCTBUE «IIEPBOPOJIHOTO Ipexa» U HEOOXOIUMOCTh TPO-
THUBOJIEUCTBUSL €My IIOCPE/ICTBOM 3aKOHA, HM3JAaHHOTO CO CTOPOHBI
€JIMHOHN IyOJUYHON BJACTH, T.€. TOCYJIapCTBa, KOTOPOE 0053aHO TO-
JUTUYECKA OOBEAMHUTH HAPOJ U IOJl PYKOBOJCTBOM «3aKOHA 3aKO-
HOB» HOOILIPHUTH €0 CTaTh TAK)KE JYXOBHO MPOCBEILECHHBIM U 3pEIIbIM
HaponoM. it 3TOro rocyjapcTBo 00s3aHO BO BCEX CBOMX IOJIMTHKO-

' Copemennas counonorus npasa. M., 1995. C. 122-123.
2 Bu6mus. Berxuii 3aser. | Mak, 3; 20-21.
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MIPaBOBBIX AKTax PYKOBOJCTBOBATHCS ONpPEAEICHHON CHCTEMOM Ipa-
BOMEPHBIX M KOHCTUTYLIMOHHO 3aKPETUIEHHBIX [IEHHOCTEN.

Hcrnna, kak AyxXOBHas IIEHHOCTb, IIPU3BAaHA YIIOPAJOUYNTh JEHCT-
BUE BCEX TMPOYMX 3eMHBIX I1eHHocTed. [lo »ToMy moBoay
LII.MonTeckbe ckazan: «Kakmaelii 4eoBeK 00s3aH yMEpPETh 3a CBOIO
POJIHHY, HO HHKOTO HEJb3sl 00513aTh JIraTh BO MMs POAMHED . B 5TOM
clly4yae HallMOHAJIbHOE YYBCTBO, KOTOPOE E€CTECTBEHHO W IMPU3BAHO
JF000BHO OOBEAMHAT M COMUAAPU3UPOBATH LIEJbIM HApOI, HE JOJKHO
OBITH YpE3MEPHBIM M OBITH 3JI0YHNOTPEOJICHO 1O MPUYUHE KUTCHCKON
TOPJIOCTH U y3KO0JI000r0, KBACHOI'O MAaTPUOTU3MA BO Bpe. APYTrUM Ha-
pozaM U JEHUCTBUIO BHICUIEH UCTUHBI.

CucreMa mpaBOBBIX LIEHHOCTEH IPEXIEe BCEro 0JDKHA OCHOBBI-
BaThCs Ha a0COJIOTHBIX, BEYHBIX W HEM3MEHHBIX 3amoBe/sax bora, a He
TOJIBKO Ha MPEXOSAIINX MOMEHTaX HIKOHOMUYECKOH, MOJUTHIECKON 1
KyJIbTYPHOH >Ku3HM obOmiectBa. Ta wim MHas cucreMa EHHOCTe! 3a-
BHCHUT IPEXK/IE BCEr0 OT OTHOLIEHUS TOTO WJIM MHOIO Hapoja MW Ha-
uuu K bory u x Ero TBOpeHusiM, Mepoil 0co3HaHusI HEOOXOJUMOCTH U
none3HocTy Ero 3amoBefeit 1isi MOBCEHEBHON yIOPSAIOUEHHON JKU3-
HU Jozped. [lecakpanuzanys W CeKyJsipu3alusl anpoOHMpOBaHHBIX
MHOI'MMH BEKaMM IIPAaBOBBIX LEHHOCTEH NPHUBEIN OOJBLIMHCTBO CO-
BPEMEHHBIX TOCYJIapCTB K TIyOOKOMY MW 3aTSHKHOMY COIMAIIbHO-
MOJIUTHUECKOMY KPU3HCY. «S MOTY TOJIBKO CBHJIETENILCTBOBATH O TOM,
— C UCKPEHHEH TPEBOrOM IUcas M0 TOMY IIOBOJY U3BECTHBIN aMepu-
kaHckui npasosen I'. JIx. bepmaH, — 4to s, Tak cka3aTh, YyBCTBYIO,
YTO MbI HaXOIUMCS B TIyOOKOM OecIpelieIeHTHOM KpU3UCE MpPaBo-
BBIX LIEHHOCTEH W HJEH, B KOTOPYIO MOTPYy’KeHa BCs HAIlla MpaBOBast
TpaguLus, HE TOJIBKO TAaK Ha3blBaeMble JIMOEpabHbIe KOHLENLUH 10-
CJIETHUX CTOJIETHI, HO cama CTPYKTypa 3amajHoi 3aKOHHOCTH, KOTO-
pas 6eper cBoe Havano ¢ XI-XII Bekos. B XII B. mpaBo u B Teopuu u
B MPaKTHKE PacCcMaTpPHUBaJOCh Kak OoJyiee WIM MEHEe B3auMOCBS3aH-
Hoe uenoe, kak Corpus Juris, HO TIOCJIE OHO CTaJIO MPEACTABIATH CO-
00l pa3po3HEHHYI0 Maccy NPOTUBOpEHAIIMX JPYr APYry NpaBHi U
cynebnsix pemennii (ad hoc), koTopeie 0OBETUHIINCEH JHUIL O0MIEH

' mimeckas mpicis. M., 1990. C. 147.
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TexHukoil. Ctapoe meranpaBo ObUIO CIOMAaHO M 3aMEHEHO LMHU3-
MoM»'. CTao GBITh, €CTh HACYIIHAS HEOOXOAMMOCTb BEPHYTHCS K
CBOMM HMCTHHHBIM HCTOKaM IpPaBa, yCTPAHUTh BCE OTIIPABHBIC IIyHKTHI
Y TOYKH JDKEOTCUETa, YTOOBI N3MEHUTH, pehOpMHUPOBATH U COBEPIIICH-
CTBOBATh MEXJIyHAPOIHO M KOHCTHUTYIIMOHHO yCTAHOBJIEHHYIO B IIO-
CJIeTHUE BEKa CHCTEMY IPABOBBIX LEHHOCTEH M MPHUOPUTETOB, MCXO-
JSIIIUX U3 JIOKHON TPE3yMITLUH TOTO, YTO B 00IIEYeI0BEYECKOM K13~
HU Oyaro bora HeT, M YTO TOJNBKO YEIOBEK M €ro IpaBa M CBOOOBI
SIBIISFOTCST BBICIICH LEHHOCTBIO B KU3HH JTOEH".

B 4em jxe cOCTOUT LICHHOCTh HALIMOHAJIbHOM KOHCTUTYLIUU W 3a-
4YeM OHa BOOOIIE HyKHA KOKIOMY HAPOJLy W YEIIOBEKY?

[lepenoBrKM COBPEMEHHOTO MPaBOBENICHUS O€30TOBOPOYHO OTBE-
TWJIH ObI, 9YTO KOHCTUTYIIHS HYy’KHA MPEKJe BCEro I 3aKpEeTUieHUs 1
3alUTHI TIPaB U CBOOO]T YeJoBeKa U rpaxaannHa. Ho Torna Bo3HuKaeT
BOIPOC: a JJIsl Yero HyKHa caMa rapaHTHs IpaB U cBOOOJ deroBeKa?
OTBeT Ha 3TOT BOMNPOC BBIXOJAUT 3a Ipeneisl MpaBa M 3aKOHA, T.€.
MMEET METAaNpaBOBOMH, TyXOBHO-HPABCTBEHHBIN XapakTep, KOTOPBIM U
ompezenseTcss o0beM, COJAEpKaHUS W CTPYKTypa caMoOil IMpaBOBOM
cuctemsl. [IpencraBnsercs, 4To mpaBa U CBOOOJBI YEIOBEKA TPU UX
JIOOPOCOBECTHOM HCITOJIb30BAaHUH SBIISIOTCS HEOOXOAWMBIM, HO CO-
BEPIIIEHHO HE JIOCTATOYHBIM CPEJCTBOM I BEACHHUS CBOOOMHOM, OT-
BETCTBCHHOMW, JTOCTOMHONW M OCMBICIICHHOHN KHU3HH M0 COOCTBEHHOMY
npu3BaHuio. '0BOpUTE O MpaBax U cBOOOAxX, COBEPIUICHHO HE BHUKAs
B MX CMBICII U 1I€JIEBOE Ha3HAYEHHUE, TO )K€ CAMOE, YTO U HENPEPHIBHO
TOBOPUTH O pyKax 4eJIOBeKa, HO HE CO3HaBaTh UX IpeJHa3HAYECHUS U
HE JIeJaTh UMU TOCTOMHBIX JUIsl HUX A€Nl. A BEb UMEHHO LIEJU I1OMO-
raloT HaM B KaXXJIOM CIIy4ae ONpeeNiaTh XapakTep, 00beM U conep-
JKaHHE CPEJCTB, a He HaoOopoT. Eciin camu npaBa u cBOOO/IBI YesioBe-
Ka UMEIOT HEroCyJapCTBEHHYIO MPUPOY WM SBJISIOTCS HaJrocyaap-
CTBEHHOW LIEHHOCTBIO, TO B YEM € 3aKJII0YaeTCs WX MUCTUHHAs MpHU-
poJia u eHHocTh? Benp He 1o mpou3BoITy K€ MEKIYHApOIHBIX Opra-
HU3AlM WM JIHJIEPOB HALMOHAIBHBIX TOCYAAPCTB OMNPEICISIOTCA

! Berman H. Law and Revolution. London, 1983. P. 33, 38.
2 Cm BceoOyro nexiaparmio npas uenoseka 1948 roxa; MexIyHapoHble MaKThI 110
npaBaMm desioBeka 1966 rona, crarsio 2 Koncrurym PO.
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MpUPOAA, HEHHOCTh U IpeAesbl IpaB U cBOOOA yesioBeka. OHU UMEIOT
JYXOBHOE NPOUCXOKACHUE M LICHHOCTb, C KOTOPBIMHU JOJIKHBI COU3-
MEpATHCS] CaMH, TaK Ha3bIBaeMble, OOLIETIPU3HAHHBIC MEXIyHAPOIHO-
[IPaBOBbIC CTAHJAPThl U HALIMOHAIBHO-KOHCTUTYLIMOHHBIC [TapaMeTPhl
KOHKPETHOTO 00IIecTBa.

Ecnu rocynapcTBEHHO-MIOJUTHYECKHUE M COLIMAIbHBIE M3MEpPEHUs
¥ HallMOHAJbHOE 3HAUYEHUE KOHCTUTYIIMH TOTO HJIM UHOTO TOCYIapcCT-
Ba OoJiee MM MEHee U3BECTHBI MHOTMM HCCIICAO0BATEISIM, TO CMbICT U
3HaYCHHUE KOHCTUTYLHMH B JTYXOBHO-HPAaBCTBEHHOW >KHU3HU Ka)KIOTO
4eJI0BEeKa MM Hapoja I OOJBIIMHCTBA IOPUCTOB BCE €IL€ OCTaeTCs
HeW3BeIaHHOH 3emulel (terra incognita). Mexay TeM 3HAHHE HX JJIs
roCyJapCTBEHHO-IIPABOBOI'O CTPOUTENLCTBA U 00ECIICUEeHHUsI CTaONIIb-
HOT'O NPaBOIOPsIKA HE MEHEee BaXKHO, NOO MMEHHO OT BHYTPEHHEIO
CaMOOIPE/IENIEHUS U COCTOSTHUS Ka)X/10r0 4YesOBeKa MPOUCTEKAeT Xa-
pakTep B3aMMOOTHOILICHUN MEX]y JIIOJbMHU, B OCOOCHHOCTH XapakTep
IIPaBOOTHOLIEHUI B JTaHHOM o01ecTBe. B 3TOM acnekre, 4ToObl sICHO
IIPEICTaBUTh ce0€ NCKOMYIO KOHCTUTYLIMIO TOI'O WJIM MHOTO 0011ecTBa
1 YCTAaHOBHUTH COOTBETCTBYIOLIUI IMPaBOMOPSAJOK, MPEXkKAE BCEro He-
00X0/IMMO yCTaHOBUTH HAIJICKAIINN TTOPAJOK B COOCTBEHHBIX yIIax,
COTBOPSATH 3TOT MOPSANOK B AyIIaX CBOUX OJNMKHMX U TOJBKO IIOCIE
3TOr0 OTPa3UTh 3TOT IyXOBHO-IICUXOJOTHMUECKUM M HPaBCTBEHHO-
MIpaBOBOM TMOPSIIOK B COOTBETCTBYIOIIEM COJEP)KaHUU, CTPYKType U
(hopMe KOHCTUTYLHH, ITOCKOJBKY MOCIEIHSSI eCTh HE YTO MHOE, Kak
OCHOBHOW 3aKOH ITOBCEJHEBHOM M INEPCHEKTUBHONW IPABOBOM KU3HU
JaHHOro Hapozaa. Mepa coBepIleHCTBAa KOHCTUTYLIMH Kak pa3 u Oyaer
3aBHUCETh OT TOI'0, HACKOJIBKO YCIEUIHO OyIeT MpoAeaH 3TOT MPOLece
JYXOBHOTO M HPaBCTBEHHOT'O MPHUOMMKEHHUS JIIOACH U JIeNl UX PYK K
aOcomoTHOMY 00pa3y U HOpMe, U3 KOTOPOH U MPOUCTEKaeT ujes mpa-
Ba, CBOOOJIBI M OTBETCTBEHHOCTH, a TaK)K€ OCHOBAHHE BCEH CHUCTEMBI
JEHCTBYIOLIEr0 3aKOHOAATEIILCTBA.

Yro ke sABIAETCS NEPBOOCHOBOW M OTIPaBHBIM ITYHKTOM IS JIFO-
0011 mpaBOMEpHOW KOHCTUTYLIMH U 3aKOHOAATENIBCTBA TOTO WIIK HHOTO
Hapona? Ha moif B3ris, mo KpaifHel Mepe B XpPHCTHAHCKOM MHpPE
«HUKTO HE MOXET II0JI0KUTh APYIOro OCHOBAHUs, KPOME I10JI0KEHHO-

1
ro, kotopoe ectb Mucyc Xpucroc» , n6o OH ecTb «IyTb, HCTHHA U

! BuGmus. Hossiif 3aser. 1 Kop., 3:11.
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JKU3HBY», TapaHT pealn3anuu (IIOCPEACTBOM BPEMEHHOTO T'OCYyapCT-
BEHHO-IIPABOBOT'O «JICTOBOXJICHUS») KOHEYHOW WENH IS Ka)JI0TO
YeJIOBeKa M BCErO YeIOBEYECTBA — JIyXOBHOI'O IMPOCBELICHHMSI, OCBO-
0OXJICHHS M CIIACEHUS KaXKJI0r0 Bepytoliero B Hero B BeuHOW KHU3HH.
Ecnu KOHCTHTYIHS, KAK OCHOBHOE TOCYJIapCTBEHHO-ITPABOBOE, OTHO-
CUTEIIbHOE, TMPOCTPAHCTBEHHO-BPEMEHHOE CPEJCTBO, MPOTHUBOPEUUT
9TOM aOCOJIFOTHON, BHEBPEMEHHONW M OCCKOHEYHOM IIeJId, TO OHAa HE
MOXKET B IICJIOM CUMTATHCS MPABOMEPHOU U IenecooOpa3Hoil. Bosce
HE CIy4ailHO MHOTHE «...COBPEMEHHBIC KOHCTHTYIIUU COJCPIKAT Tpa-
JIUIIMOHHBIC XPUCTHAHCKUE KYJIbTYPHBIC I[EHHOCTH, HHTEPIPETHPO-
BaHHBIC B JIyXe HOBBIX MOJIMTUYECKUX U COIMAIBHBIX peaynii. B mpe-
aMOyJ1aX MHOT'MX KOHCTHTYIMH COIEPIKUTCS oOpaieHue k bory, uro
MOJYEPKUBACT 0CO00OE 3HAYEHUE ITOTO aKTa M BMECTE C TEM CBHUJIC-
TENBCTBYET 06 HEpapXHH ABTOPHTETOB B JAHHOM OOIIIECTBE .

OpuruHajibHas, T.e. UCXOHAINAs W3 MEPBOHAYAIBHOTO 3aMbICia
TBop11a, COBEpIIICHHAST KOHCTUTYIIHS JIOJDKHA OCHOBBIBATHCSI HA OOTro-
00pa3HOM JlyXOBHOW KOHCTUTYIIUH KQXKIOTO HAPOJIa M COCTABIISIONIHX
€ro TpakiaH, Ha CKIIaJIe U CUJIC UX JlyXa, JyId, HATYPbl U UHBIX OCO-
OCHHOCTSIX WX JKU3HU. UTOOBI OBITH JCHCTBEHHOM, TaKash KOHCTUTYIUS
JIOJDKHA OBITh TpONUTaHa JIF00OBBIO K bBory, Kk cBOUM ONMKHUM U
JATLHUM, MTOCKOJIBKY MMEHHO JFOOOBb €CTh IIeJIeco00pa3zHoe MCIOI-
Henue 3aKkoHa’. TONBKO TAKas KOHCTHTYIHS MOKET TOTYYHTh TIPABO
Ha JIOJTOBEYHYIO KHU3Hb, CTaTh MPUYUHON U rapaHTUel CBOOOJIHOTO U
OTBETCTBEHHOTO MPHUHSTHS NPABOMEPHBIX PEIICHHI Ha BCEX YPOBHSIX
COILIMAJIBHBIX MMPABOOTHOIICHUN, TapaHTHUEH MPOYHOTO U CTaOUIBHOTO
NpaBoIopsIKa, B KOTOPOM Bce co3lanHoe borom ecth Omaro (omne
ens est bonum).

KoHcTuTyus ectb He YTO WHOE, KaK 3aKOHOJIATEeIILHOE BhIpaKe-
HUE JYXOBHO-KOMITIO3UIIMOHHOTO EIMHCTBA KAXJOTO KOHKPETHOTO
HapoJa, JAMHCTBA €ro0 BEPhl U sSI3bIKa, MUPOBO33PCHUSI U KU3HEHHOTO
OTIBITA, & TAKIKE BBITEKAIOIICH U3 HUX CHCTEMbI IPABOBBIX IIEHHOCTEH,
TeJIeld, MPUHIIUIIOB, MHCTUTYTOB U (DYHKIIUHA, KOTOpPbIE TITyOOKO 0C03-
HaHBI U OPUIMATILHO MTPU3HAHBI TyOIMYHON BIACTHIO U HACEICHUEM B

! KoHCTHTYIHOHHOE (FOCYIapCTBEHHOE) NPABO 3apyOeKHBIX cTpaH. ObIas yacts. M.,
1996, C. 93.
bubmus. Hoseii 3aBet. 2 Moann, 13: 18; Pum., 13:10.
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KauecTBE HAJUIEKAIIEro MPaBOMOPAAKA M NPAKTHUYECKHX NPUMEPOB
MOBEJCHMS, PEaTN3yEMbIX B MTOBCETHEBHOM KM3HU. J100as KOHCTUTY-
Ul €CTh MHPOBO33PEHUYECKUI JJOKYMEHT, KOTOPBIN JTOJMKEH OKa3aTh
CyILIECTBEHHOE BJMSHUE HAa TyXOBHYIO, HPABCTBEHHYIO U ITOJIMTHUKO-
MPaBOBYIO KH3Hb JaHHOTO oOrmiectBa. [loaToMy oHa mMmeeT Ha cebe
Ie4aTh Mepbl €ro TPAAWLUOHHON BEpbl, HAyYHO-00pa30BaTENbHOTO,
UJICOJIOTHYECKOI0, [TPAaBOCO3HATENILHOIO U KYJbTYpPHOro ypoBHs. He-
PENKO KOe-Kakue U3 TMEepevrCIICHHBIX (AKTOPOB 1O TEM WM HHBIM
NpUYMHAM MOTYT MMETh BEAYIIUU WIM TOMUHUPYIOIIHMA XapakTep U
BIIMSIHHE Ha CoJiepKaHue U (hOpMy KOHCTUTYIIHU: JTHOO PEIUTHS, THOO
U/IC0JIOTHsI, MO0 Ta WM WHAs Hay4yHas JOKTPWUHA, MOJAHAs MoTpeo-
HOCTb WJIM UHTEPEC U T.[., KOTOPHIE B CBOEH COBOKYITHOCTH OPUEHTH-
PYIOT JIFOJIEH Ha ONpEJEeTCHHbIC [IEHHOCTHU, LIEJH, ICUXOJIOTHYECKYIO
YCTAHOBKY WJIM TE€MIIbI )KHU3HEACSATEIbHOCTH.

OaHuM W3 TPHU3HAKOB MPAaBOMEPHOCTH KOHCTUTYLMHU SIBIISETCS
OIyIlIEHUE MTOCTOSTHHOTO MPUCYTCTBUA bora Bo Bcex ee MOJI0KEHUSX,
ocoOeHHO B ee mpeamOyJie U HAa4YaJbHBIX CTaThSIX, OTBETCTBEHHOCTH
KaxxJoro u Bcex nepen Cosgarenem M Ipyr IpyroM. A 3TO O3HAYaer,
YTO KaKJas TPaJUIMOHHAS PENUTHS MOJKHA ObITh KOHCTUTYIIHOHHO
3aKperieHa B Ka4eCTBE IOoCyIapCTBEHHOM, WU 110 KpaifHel Mepe Tpa-
TUITMOHHOW I JaHHOTO Hapona. K BennkoMy coxkalieHHIo, BO MHO-
TUX COBPEMEHHBIX KOHCTUTYIHAX YCTAaHOBJIEH COBEPIIEHHO MPOTHBO-
MOJIOKHBIA MOJXO0J, PH KOTOPOM JIF00ast peTUrusl MPU3HAETCS JHIIb
YacTHBIM JIEJIOM KaXXI0T0, HO HE TOCyAapcTBa M o0IIecTBa, Aae TO-
rzaa, korja OosblIas 4acTh HapoJa SIBISICTCS HOCUTENEM TPalulMOH-
HOM penuruu. JIFOOOMBITHO TO, YTO KIMEHHO B ATHX KOHCTHUTYIUSX Ha-
[MOHANBHBIA A3BIK, T.€. 3ByKOBOE€ W OyKBEHHOE CPEICTBO JIMYHOTO,
JIOKaJbHOTO WJIM PETHOHAIBLHOTO OOIICHUS, KaK MPaBHJIO, 3aKOHOa-
TEJILHO BO3BOJMTCSl B PAHT OOIIE3HAYMMOM, NMPABOOXPAHIEMOM IEH-
HOCTH, B PaHT TOCYJJapCTBEHHOTO SI3bIKa, & PEJIUTHs, KaK HECPaBHEHHO
Ooyee Ba)XHOE M OCHOBHOE CPEICTBO YHUBEPCAIBHOIO, JYXOBHOTO
0OIIeHHs, U3 KOTOPOTO MCXO/AT U KOTOPOMY TTOYHNHEHBI BCE HAITHO-
HaJIbHO-TOCYJJAPCTBEHHBIC SI3bIKKM MHpPA, TEHACHLMO3HO WU HENpPaBoO-
MEPHO BBITECHSIETCSI HAa 3aIBOPKU T'OCYAAPCTBEHHO-IIPABOBOM U COLU-
anbHOM ku3HU. Benp mr000#1 HaIMOHAIBHO-TOCYJAPCTBEHHBIN S3BIK,
KaK HE4TO JaHHOE KaKIOMY Hapoy CBBIIIE U pa3BUBaEMOE UM HCTO-
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PHYECKH, €CTh JIUIIb TeHb, CICAYIOIAs 32 HCTUHHON Bepoi, H IOTOMY
NpeHa3HaYeH CTaTh U OCTaBaThCs CPEJICTBOM IEpelauH JIIOISIM CBETa
BEUYHBIX [IEHHOCTEH W HOPM YKU3HH, BRIPAOOTAHHBIX CAMOU PEINTHEN.
OpHaKo TOJydYaeTcs, 4YTO SI3bIKOBBIE 3HAKU U OYKBEHHBIE CHMBOJIBI
MMEIOT OoJjiblliee 3HA4YeHHE NJIsi OOIIeCTBA, HEXENH KHUBOTBOPSIIUI
JyX M COJIEpYKaHNE TeX IIEHHOCTHBIX PeajHii, KOTOPbIE 00CITYKUBAIOT-
csl TaHHBIMU cUMBoJiamHu. [lomydaercs, 4to hopMma (S3bIK MEKUEITOBE-
YeCKOTo OOIICHUS) HEHUTCS BBIIIE, HEXEIH 00CITy>KUBACMBbIE €10 TyX
U coJiepKaHUe Yero-to (peaurusi, HpaBCTBEHHOCTb, 1paBo). KoHcTu-
Tyuusi He JOJDKHA OKaszaTh OOJIbILIE MPEANOYTECHUS CIyram, HEKEelIH
caMMM XO31€BaM, T.C. paccMaTpuBaTh BeLIH 3a10M Hanepen. Hampo-
TUB, T€ BEIU, OCPEICTBOM KOTODPBIX 3aKJIQAbIBAIOTCS OCHOBBI JINY-
HOHU U 06HICCTB€HHOI71 KU3HU, JOJDKHBI IMOJTYYHUTh OUCBUAHOC LICHHO-
CTHOC NEPBCEHCTBO B TEKCTC KOHCTUTYLIMUH. Nmenno TpaaulOHHAaA
peanrusa 1moCcpeaCcTBOM KOHCTUTYUUH OOJDKHA NPCACTAaBUTL COLUAJIb-
HO 3HaYUMBbIe 00pa3bl U CTHJIM YEJIOBEYECKOM KU3HU BO BCEX €€ Mpo-
aBleHusX. Hampumep, myneiickas penurus mpu3BaHa HAcTpauBaTh
JIH0/IeH Ha MOCIyLIaHNWE U CTPOTOe HCHOJIHEHUE OyKB YCTaHOBJIEHHOTO
3aKOHA; MHAYHCTCKasd U Oy IUCTCKas peJIMIMU HaCTPAUBaET JII0JeH Ha
BBIXOJ] U3 CUCTEMbl MUPCKUX LIEHHOCTEN ISl IOTPY’KEHHsI B HUPBaHY;
KOH(i)YI_[I/IaHCKaS[ U Ja0CUCTCKaA pECIUIrunu AacT HallpaBJICHWEC Ha IIPpH-
criocoOJieHHe MHpa K 3aKOHaM HeOeCHOW TapMOHHH; XPUCTHAHCKas
KOHCTUTYLSI TIPU3BaHa TOTOBUTH JIFOJIEH K CIIOCOOHOCTH OCMBICIUTD
HEBUJIUMbIEC, HO TIPOSIBIISIIOIIMECS U TIOCTOSIHHO JCWCTBYIOLIHME pealib-
HOCTH OOrOJJaHHOTO MMpa, K BOCHPHUSTHIO BCENOOeKIaromeil J100Br
1 BEpbl B BO3MOXKHOCTb JIyXOBHOT'O IPOCBELICHUS, OCBOOOXKACHUS U
CIIAaCEHUs! B BEYHOM KHU3HU [IOCPEICTBOM HCTHHBI.

YTto KacaeTcs Bcex mpoYux aTCUCTUYCCKUX W IMOJIUTCUCTUYC-
CKHUX (SI3bIYECKUX) UICOJIOTHI U TEOPHIA, TO BCE OHM OCHOBAHbI Ha OT-
pPaHMYEHHOM 4YEJIOBEYECKOM pa3yMe€ M CYEBEpPHOM OIIbITE, U MOTOMY
OTHOCUTENBHBI U HEJOCTATOYHBI JAJISl COBEPLICHHOW JMYHOW U COLU-
AIBHOW KU3HH, N0O BO TJIaBy yIjla YeJIOBEUCCKON KHU3HU OHH B OpPHA-
MEHTHPOBaHHON (OpMe CTaBAT TMPEIECTH OBITOBOTO ATOM3Ma, IPO-
(dbeccnoHaNbHOrO CONEepHUUYECTBA U OCIIEHO BO3PACTAIOLIEI0 MUPCKO-
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ro yI[OBOJ'ILCTBI/IHI. O Ttakux 0e300KHBIX COLMAIBHBIX CHCTEMax B
CasmennoM ITucannu roBoputcs cnenyromiee: «Paccero ux, u nsria-
Ky U3 Cpeabl JIIoAeH naMaTh 0 HUX, K00 OHM Hapo/l, MOTEPSIBILUI pac-
CYIIOK, U HET B HuUX cMbIcia. O, ecau Obl OHU PacCy Ui, TOLyMAaJIH O
ceM, ypasyMellH, 4To ¢ HUMH OyxeT!»”

Pa3sHuna Mexxay KOHCTUTYIUEH 1 OOBIKHOBEHHBIMHU 3aKOHAMH 3a-
KJII04aeTcss B TOM, YTO B KOHCTHTYHHSX OOBIYHO 3aKpEIUIsieTcs IO
BO3MOXXHOCTH OoJiee WIIM MEHee HEeNpeXo Ilue WIK 10 KpailHel Me-
pe OJIrOBPEMEHHBIE LICHHOCTH, LIEIU U IPUHIUIIBL, a B 3aKOHAX YCTa-
HaBJIMBAIOTCSI B OCHOBHOM 0o0Jiee MJIM MEHEE yCTOSIBILIUECS TOTPEOHO-
CTH M OCOOCHHOCTH XHM3HM JJaHHOTO Hapoja. MIMeHHO 1mo3toMy moJjo-
JKEHUSI KOHCTUTYLIUU TOPa3lo TPYyJIHEE IOJDKHBI MOJAABATHCS HM3Me-
HEHUSIM, HEXeNM TOJOXKEHHS OOBIKHOBEHHBIX 3aKOHOB WM TOJ3a-
KOHHBIX aKTOB, KOTOPBIE CIIyKaT CPEACTBOM JJIs IPUBEJIEHUS] KOHCTH-
TYLIMU B JICHCTBHE B TE€X WJIM WHBIX MOCTOSHHO M3MEHSIOIINXCS 00-
CTOSITENILCTBAX U YCIIOBUSAX KU3HU.

KoHcTuTynus mo BO3MOXXHOCTH JOJDKHA OTpaXkaTh B cede, IOMHU-
MO MUMIIEPATUBHBIX UCTHUH U «COBEPLICHHBIX 3aKOHOB CBOOOJBI, TAK-
YK€ peaNbHBI W MPaBOMEPHBIN packiaja oOIIecTBa, COOTHOIICHHE U
B3aMMOJCHCTBAE HMEIOIUXCI B HEM KYJBTYypPHO-ITOJIUTHYECKHX
CTPYKTYp M cWil. B CcBoe BpeMsi M3BECTHbIII HEMELKUN IPaBOBEJ
I'. EnnunHex oTMedall, 4TO KOHCTUTYLMSI €CTh «JAOrOBOP BO MCIIOJIHE-
HUE 3amnoBee U Bonu boxueil, KoTopasi sBJISIETCSI HABCErAa KOPEH-
HOW, MOCJIETHEW MTPAaBOBOW OCHOBOM O6IIIC>KI/ITI/I$I>>3. B sToMm cmEIcTe,
KaKoBa Bepa HapoJa, TAKOBa M MEpa €ro npasa, MaclITad MmpaBoCO3-
HaHUA U KPUTEPUH MPABOMEPHOCTH, IIOCPEICTBOM KOTOPBIX JOJDKHA U
pa3pabaThIBaThCSl €ro KOHCTUTYLHUSI W BCS CHCTEMa JAEHCTBYIOIIETO
3aKoHoAaTenbcTBa. [loaTomMy mpu pa3paboTke MCKOMOW HaI[MOHAIb-
HOM KOHCTUTYLUU HE CJIEyeT UYPE3MEPHO YBIEKATbCS HCKYCCTBOM
JIOCTUKEHHSI COLUAJIbHBIX KOMIIPOMHMCCOB M IOJIMTHYECKUX CHEJIOK
MEXy Pa3InuHbIMU NOJIUTHYECKUMH CHJIaMHU OOILECTBA IPOTHUB BOJI

' Bu6mnus. Hosbiii 3aser. Marg., 4:8-9; Noann., 12:31; 14:30; 18:36; Edec., 2:2; 6:12; 1
Woann., 2:15-17.
*Bu6must. Berxuii 3aser. Brop., 32: 26-29.

Ennunex I'. Jlexnapanyst paB denoBeka u rpaxkaanuxa. M., 1906. C. 47.
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W 3aroBeziell bora u Bo Bpe eAMHOMY M CO3UJIATEIILHOMY JyXY Hapo-
na. He cTouT Taxke mocpeicTBOM OOCHaHUN O MOBBINICHUH MaTepH-
AIBHOTO 0JIAr0COCTOSIHUSI COOJIA3HATh HAPOJ| «MBICISIMH O 3EMHOMY,
00MaHBIBasl, UYTO Ha MECTE CETOMHSAIIHEH (hraaku 3aBTpa 00s13aTeIHHO
BhIpacTeT OyiaroyxaHHasi M )KellaHHas po3a. B mpoTUBHOM ciydae Ta-
Kasi «KOHCTUTYLHMsD», KaK IUIOJ Ipexa U 3a0JyKICHHsI, CTAHET B KO-
HEYHOM CYETEe «S0JIOKOM pa3jopa» HE TOJILKO MEXJy OpOASIIUMU B
00IIecTBe TOJUTHYSCKUMU CHUJIAMH, HO U MEXJy BBEJICHHBIMU B 3a-
OJTy KJIeHUE ¥ CONEPHUYECTBO PA3IMYHBIMH CJIOSMH HACEJICHUs, KOTO-
poe nepecTaHeT ObITh MHBIM HAPOAOM. [Ipu 3TOM KOHCTUTYIIUHOHHO
JICKJIAPUPOBAHHBIN MTPUHIIUIT €IMHCTBA M COJMIAPHOCTH HAIMH TTOTE-
pSIeT CBOIO MIEHHOCTh M CHITY, MO0 OyJeT UMeTh AeCTPYKTUBHBIN (-
(exT, Kak 3TO He pa3 CIIy4aloch B TOTATUTAPHBIX TOCYapCTBAX.
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ITpesymnnuy 3HaHHS YTOAOBHOTO 3aKOHA
U €r0 peaAu3anus

Ipe3yMIIIHs]; YTOAOBHBIN 3aKOH; PUMEHEHHE; YCAOBHE; GpaKTOP; pearn3ariysi; Hapas-
A€HHe; IOTEHI[HAA; AOCTYIIHOCTD; IIOPSIAOK; OOHapoAoBaHHue; cHAa; GOpPMa; mpecTyI-
AeHHE

II. H. Ilanuenxo

doxmop ropuduueckux nayk, npopeccop, 3acaynennstii opucm Poccuiickoii Qedepayuu,
3asedyrousuii Kadedpoii y20406H020 npasa u yzo408xozo npoyecca Husxezopodckozo $u-
Auara T'ocydapcmeentozo ynusepcumema — Botcuwiedi wxorvt sxonomuxu, pyxosodumenv
Cexyuu no yzorosno-npasosvim sonpocam Hayuno-xoncysomamusnozo cosema npu Hu-
wezopodckom obracmuom cyde, akademux PAEH, uaen PAFOH, usen Poccuiickoii kpumu-
HOAO02U4eCKOil accoyuayuu

KaxxnoMy m3BecTHO HemmcaHOe TMPaBUIIO, COCTOSINEE B TOM, YTO
HE3HAaHUE 3aKOHA HE OCBOOOXK/AaeT OT OTBETCTBEHHOCTH 3a €T0 Hapy-
menne. C yyeToM ero 3akoHOJaTesb Ha KOHCTUTYIIMOHHOM YpOBHE
MPeIyCMOTpeN IOJIOKEHUE, COTJIacHO KOTOPOMY 3aKOHBI IOJIEKaT
odumansHOMy ONMyOJIMKOBAHUIO, a HEOIMyOJUKOBAHHBIE 3aKOHBI HE
npuMersroTes (1. 3 cr. 15 Koncruryuu P®). Takum o6pazom, 3ako-
HOJIaTeNIh UCXOIUT M3 TOTO, YTO 3HAHWE 3aKOHOB SIBISIETCS 005S3aTeNb-
HBIM yCIIOBHEM HMX MPUMEHEHHS, TO €CTh — U3 Hpe3yMnyuu 3HAHAS X
rpa)k1aHaMu.

Ho 3nanme 3ak0HOB, Ha KOTOPOE paccUMTHIBAET (MM, IO KpaniHei
Mepe, JIOJDKeH pPacCUUThIBaTh) MPUHUMAIONIMA HMX 3aKOHOAATelh
(MHave 3a4eM, CrpallnBaeTcs, FOCYJapcTBy BOOOIIE X MPUHUMATH —
JOEHCTBYH Tak, KaKk «HYXKHO» HU... «Bce OyIeT B MOPSIKE»), SABISETCS
He MOoJIbKO 00sI3aTENIbHBIM YCIIOBHEM UX TPUMEHEHHSI, HO euje U Bak-
HBIM (AaKTOPOM WX peaH3alfy 10 BCEM JPYTHUM HAIPaBJICHUSAM, B
TOM YHCIIE TT0 HAIIPABJICHUSAM MX COOJIO/IEHUS, NCTIONHEHMS, a TaKKe
WCTIOJIB30BaHMs TPEIYCMOTPEHHBIX UMM J03BOJCHHUA. M 4yem BbIiie
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YPOBEHb OCBEIOMJICHHOCTH T'PaXIaH O TEX 3aKOHaX, KOTOPBIE IMPH-
HUMAIOTCSl B CTpaHe, TEM BHIIIE W YPOBEHb UX peanu3aiuu. [ oBops
JIPYTHEMH CIIOBaMH, TIOJTHOTA W TIIyOMHA 3HAHUS 3aKOHOB T'payKIaHAMU
cyujecmeeHHo CIIOCOOCTBYIOT TIOBBINICHHIO YPOBHS MX peaNH3allvd,
TO ecTh Ooyiee OBICTPOMY W KAYECTBEHHOMY IOCTHIKCHHIO MX IICTICH,
3aj1au, HaMepeHui, Oosee YPPEKTUBHOMN UX peaTH3alry.

C >TuM cBs3aHa MpobiieMa MpEeBpalICHUs] MPE3YMIIUN 3HAHUS
3aKOHOB B (JAKTOp IMOBBILICHHUS] YPOBHSI UX pealii3alid, CTCICHH HX
s¢dexkrnBHOCTH. HO KaKoBBI KOHKPETHO HANpaBICHUS JaHHOW pabo-
THI U B 4eM uX cyTh? OTBETHI Ha 3TH BOIMPOCHI U COCTABIISIFOT LIENb U
Co/IepKaHUE HACTOSIILEH CTaThU.

1. Obocnosanue nanpagienuii NPeepaAeHU NPE3YMRUNN 3HA-
HUA 3aKOHa 6 haxmop e2o0 Ihexmuenoil peanuzayuu

3Hast 3aK0H, ero 3anpeThl, CAHKIINY, JI03BOJICHHS, & TaKXKe TO, KaK
peasbHO JeHCTBYET 3aKOH, YTO, 00pa3HO TOBOPS, OH «JaeT» YeIIOBEKY
— B ClIy4ae ero coOJIIOJICHUSI U MCIOJHEHHs, UCIOIb30BaHUs TIpeIy-
CMOTpPEHHBIX UM JIO3BOJICHHH, H YTO «OEpeT» y Hero — B ciiydae ero
HaApYIICHUS, JIFOJM B TIOJABIISIOIIEM CBOEM OOJBIIUHCTBE coOM00a-
om U UCNOJIHAIOM €20, UCNONb3YIon npeayCMOWlPEHHble um 0o0360ie-
Hus. Te &e, KTO B TOM WM MHOM CUTYyallMU 3aCTYIAeT 3a YepTy J03BO-
JICHHOTO, TepelIaruBaeT yCTaHOBIICHHbIC 3aKOHOM TIPETpajibl B BUJIC
3aIlpeToB U CaHKHI/Iﬁ U B CBA3U C OTUM IIPUBJICKACTCA K COOTBETCT-
BYIOILIEH OTBETCTBEHHOCTH, HEIPEIYCMOTPUTEIBHO WUTHOPUPYET YC-
TAHOBJICHHBIC 3aKOHOM J03BOJICHHSI, TIO JIOTUKE BELIeH, TOJKHBI BEC-
TH cels Brpeaps Oosee 6JaronpucToOiHO, @ UMEHHO 3aKOHOIOCIIYIIHO.
Bo Bcsikom ciydae, Te U3 HUX, KOTOPbIE TpEeHEOperaT 3arnpeTaMu U
CaHKIIUSMHU, CTAHOBSCh KaK OBI, «MEUEHHBIMW», OKA3bIBAIOTCS TOJ
OoJiee TPUCTaIBHBIM MTPABOBBIM KOHTposieM. M 3TO Xopolio Bce 3Ha-
10T, & TIO3TOMY KaJIblli «MEUEHHBII» OCTEpPEraeTcsi BHOBb «3aCBETHT-
cs». Benb y Hac He MPUHSATO, KaK TJIACUT HAPOJHAS MYAPOCTh, HACTY-
naTh Ha OJHU U Te ke rpadau. [la 1 ToT, KTO BOOOIE HUKOI 1A HE CO-
BepIllaj HUKAKOTO MIPaBOHAPYIICHNUS, 3HAs, «9€M BCE 3TO KOHUAETCS,
CTaHOBHTCS Ooyiee BHUMATEIHbHBIMU K TpeOOBaHUAM 3akoHa. Ha »xu3-
HEHHOM OTIBITE OH YSICHHJI Ty MPOCTYIO MCTHUHY, YTO JyHIlle YUUTHCS
Ha OIMOKax JAPYTUX, YEM Ha CBOUX.
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HesnaHnue e 3aKOHOB CO3JIa€T CHUTYAIMIO, IIPU KOTOPOM IFOU
KUBYT Kak Obl 8Clenylo, TO €CTh COBEPIICHHO HE 3HAIOT TOTO, YTO
«JIeHb TPSIIYIIUA UM TOTOBHT» — CIIOKOWCTBHUE, YIOT, HaJIe)KHOCTD,
YBEPEHHOCTb B 3aBTPAIHEM JHE, XOPOIIHE IEPCICKTUBBI JaibHEH-
1Iel HOPMaJIbHOM JKU3HM (B TOM YHUCIIC JKU3HU 0€3 HEHYKHBIX BCTped
C MIJIMIUEH, TIPOKYpOpPaMHU, CyAbSIMHU, aJIBOKATAMHU U T.JI.) UIH «IIOJI-
HBII KaBap/ak», TO €CTh TIOPbMY, B KOTOPOH BCe ellle, KaKk M3BECTHO,
napsT TeMEHb W CMpaji, OJHOOOpPAa3HBIE «Xapuw» M PasHOOOpa3HbIC
0one3Hu, «9uUP» U HAPKOTHKH, KITUKYIIECTBO «3aCTPABIINX» B TIpe-
CTYIHOM 00pa3e coOpaTheB MO Kamepe W MpecioByTas Mapaiia, ja-
BAIIUN THET «aBTOPUTETOBY M KAXKYIIICECs 3aHYITUBBIM U 32y HBIBHBIM
BOCIIMTATEIbHOE BO3ICHCTBUE «KYMOBY.

[Ipe3ymmiust 3HaHUS 3aKOHA KaK HEMPEMEHHOE YCJIOBHE €ro IpHU-
MEHEHUSI M KaK BaxHbI (akTop 3()(HEeKTUBHOH ero peanu3alnuu 1o
BCEM JIPYTUM HANPaBICHUSIM — 3TO HE TOJBKO OOCMAMOYHO 0OOCHO-
BAHHOE NPeONoJIodIceHUe 3aKOHOAATENSI, HO U 00CMAmMOYHO mMeepooe
e2o ybeoicoenue B TOM, YTO IPUHUMAEMBbI UM 3aKOH, B OCOOCHHOCTH
YCTaHABJIMBAIOIINI MPECTYIMHOCTh M HAKA3yeMOCTh JICSHUS, YXKE 0
MPAKTUYECKOTO BBEJCHHS €r0 B CHJIy HE TONBKO OYIeT uzgecmen
BCEM, KTO OyzeT 00s13aH ero co0J1t01aTh, UCIIOIHATD, IPUMEHATH JTHOO
MOJIYYUT BO3MOXKHOCTh HM3BJICKATh M3 €0 JO3BOJICHUH COOTBETCT-
BYIOIIYIO MOJIB3Y, HO U OYJICT 80 6cell e2o noanome u 2iyoune noHsm,
MPUYEM TOHSIT Gcemu TpaxKaaHaMu (10 KpalHeW Mepe, 3auHmepeco-
BAHHOLL UX YACMBIO), TO €CTh MOHSIT NPAGUILHO, @ UMEHHO 00 CIeneHuU
VACHEHUsL €20 3HAYEHUS, HAZHAYCHUS, 00Ue20 CMbICIA U COOEPICAHUS
— MOHAT TaK, YTOOBI MOJYUYCHHOE MOHUMAHHUE PeanrbHO MO210 noby-
Oums 4en08exka K coOMOOeHU0 U UCNOTHEHUI0 COOMBEMCMEYIUe20
3anpema nubo K U3GNEUEHUIO U3 NPedyCMOMPEHHO20 3aKOHOM 00360-
JIEHUsL ONPeOeNeHHOll NOJb3bl, B TOM YHUCIIEe MOOYIUTh €ro KO BCEMY
ATOMY C Y4€TOM COIMAILHOW W WHOW 3HAYMMOCTH 3aKOHA U €ro pea-
JU3auu. A ecnu pedb uaeT o makux (HopMax pearu3aliH 3aKOHa,
KaK ero coOJI0JICHHE U UCIOHEHHE, TO — U € YYETOM BHJIA M pa3Mmepa
HaKa3aHWsl, TPEJTYCMOTPEHHOTO CaHKIMEH — HaKa3aHWs, KOTOpoe ¢
JIOCTATOYHO OOJIBIION BEPOSATHOCTHIO MOXKET peaibHO IOC/ICI0BaTh 3a
HapYIICHUEM 3aIpeTa.
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YpoBeHb COOITIOICHNS M MCTIOJHEHHS 3aKOHa, 00YCIIOBICHHBIN 3Ha-
HHUEM €ro TpaKIaHaMH, TOHUMaHWEM UMHU €ro COIMaTbHOW W WHOM 3Ha-
YUMOCTH, TPAKTUYECKOW ACHCTBEHHOCTU, €CThb OCHOBHOL NOKA3AMENb
ero a¢heKTUBHON peanu3aIun. Jononnumenshsiii nokasameisb dPPex-
TUBHOW peaM3allii 3aKOHA — YPOBCHD COOJFO/ICHUS U MICTIOTHCHHS €T0
JUIIAMA, KOTOPBIE paHee ero HapyUIWIW U ObUTM HaKa3aHBI 32 9TO, HO
3aTeM B pe3ysibTaTe MOHECEHHOTO HAaKa3aHHs WCIPABWINCH U B Jallb-
HEHIIIeM TBEP/I0 BCTAJIM HA ITyTh COOJIFOJICHUS U HCTIOJHEHHS 3aKOHA.

Taxum 006pazom, 3(p(peKTHBHOCTH YTrOJOBHOTO 3aKOHA ONpEACTIsIeT-
Cs1 KaK OpeAynpexIalouel, Tak 1 Haka3blBarolel ero cuiioil. [Ipuopu-
TETHOM 37IeCh SBISETCSA, KOHEYHO e, MPeIyNpeKIaromas ero Cuia.
Nmenno moatomy m3BecTHBIN MBIcauTenh XIX Beka (K.Mapkc) caurain,
YTO MYAPBIM 3aKOHOAATENTh TPEIYNPEAUT MPECTyIUICHHE, YTOOBI HE
OBITh BBIHY)KJICHHBIM HakKa3blBaTh 3a Hero. Kiaccuk, 0e3ycioBHO, Mo-
HUMaJI, YTO 3aKOHOJIaTelIb HUKOT/Ia (110 KpaliHe Mepe, B €ro Bpemsi) He
OBIBACT MYJPBIM — MOTOMY-TO YYHTENIb YUYHUTEIEeH W HUCIPOBEPrayl B
CBOMX IMPOU3BENCHUSAX COBPEMEHHbIE €My cucTeMbl Biactd. Ho B
MIPUHITAITE TIpeTHA3HAYEHIE 3aKOHO/IaTellsl — IMEHHO TaKOe: OH BCerja
JIOJDKEH TPUHMMATh TaKWe 3aKOHBI, KOTOPHIE, 60-Mep8blX, B MaKCH-
MaJbHON Mepe obecrieunBai ObI JOCTH)KCHNE UX IIEJIeH, 3a1a4, Hame-
pPEHHI, TO €CTh, MPEXKIE BCEr0, COONIONATNCH W UCTIONHSIINCH OBbI, YK-
peIuIsisi TeM CaMbIM COOTBETCTBYIOIIHME C(epbl MPaBOMOPSIKA, a 60-
6Mopulx, eNanu Obl 3TO ¢ MUHUMAITLHBIMU H3JICPIKKaMU, TO €CTh C KaK
MOKHO MCHBIITMMH HETATUBHBIMU TIOCIICJICTBUSMHU.

Ho He Tonbko B 3TOM JOJKHA 3aKII0YATHCS MYIPOCTh 3aKOHOJIA-
tenst. OHa JIODKHA 3aKITF0YaThCs TaKXKe B TOM, YTOOBI IPUHUMAEMbIS
VUM 3aKOHBI OBLTH BO BCEX CMBICIAX MPABUIbHbIMU — B JIOTHIECKOM,
COLMAIIBHOM, 3KOHOMHYECKOM, MOJIMTHYECKOM, MHOM. He ciiyuaiino
TO, YTO CIYCTsI MPUMEPHO TOJIBEKA IMOCIE MPUBEICHHOM BBIIIE aBTO-
PUTETHON KOHCTATalluu TpUOpPUTETa Tpeaynpexaaromnero 3ddexra
3aKoHa (Tepe] HakasbIBAIOMIMM ero 3QQeKToM) Ipyroil M3BECTHBIN
KJIACCHIK HAYYHOW MBICIH — YK€ Halll 3HAMEHUTHIH COOTEUECTBEHHHUK
(B.1.Jlenun) — ¢ ocHOBaHMEM yTBEpKAall (IUTUPYEM IO MaMSITH), 9YTO
3aKOHBI — 3TO OOJBININE MMPHOOPETEHHUS yMa YEJIOBEYECKOTO, Pe3yIIb-
TaT HAINPSHKEHHBIX MHTE/UICKTYaJIbHBIX YCHUJIMM, BBICIICE JOCTHKCHUE
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pasyma. Ilepedpasupys ero nu3BecTHOE BBIPAKECHUE O TOM, YTO «IIap-
THS €CTh YM, YECTh M COBECTH HAIlIEH DIIOXM», MOYKHO, HABEPHOE, yT-
BEPXKAaTh, YTO UMEHHO 3AKOHbI IOJIKHBI OBITH YMOM, YECTBIO M COBE-
CTBIO BJIACTH, TOCYAAPCTBA, Hapoa, OOLIECTBa, a B 3HAUYUTEIBHON Me-
pe — M BCETO YeIOBEYECTBa, OCOOCHHO €CIIM Peub WJIET O 3aKOHaX, Oa-
3UPYIOLIMXCSI Ha OOMICTIPU3HAHHBIX MPUHIMIAX U HOPMAX MEXIyHa-
POJIHOTO TpaBa, Wi TeM 0oJiee — 0 CaMUX ITUX MPUHIUIAX U HOpMaX.

KoneuHo, noka erie HU OJJTHO rOCYIapCTBO MUPA HENb3s Ha3BaTh B
IIOJIHOM Mepe MYJpbIM — 10 KpailHEW Mepe, B KOHTEKCTE paccMaTpH-
BAEMbIX BOIIPOCOB. YK€ Ha MaMsITH IPEJICTaBUTEIEH HAIlero crapuie-
ro TOKOJICHUsSI TJlaBa OJHOTO M3 appUKaHCKUX TOCYAapcTB Obul (HU
Oonblle, HM MEHbLIC) JIOA0eAOM (MPUYEM B camMoOM OYKBalbHOM
CMBICJIE 3TOTO BBIXOJALIETO YK€ U3 YIIOTpeOIeHus ClI0Ba), IJ1aBa ApY-
roro rocyapcTBa (CYMTAIOMIETOCs Ha JaHHOE BPEMS, MOKAIYH, Hau-
Oosiee LMBUIM30BAHHBIM) — OBUI YJIMYEH B OpPaJlbHOM CEKCE CO CIy-
JKalllel, TIPUYEeM B CEKCE, COBEPIIEHHOM HEMOCPEACTBEHHO B CBOEM
CIIy’)keOHOM KaOMHeTe, IJaBa TPETbEro rocylapcTBa — HEPEeAKO Irpe-
1 6ecripoOyIHBIM MBSHCTBOM. .. [IOHATHO, YTO MyIpOCTh TOAMH-
ChIBAE€MbIX TaKUMM O(PHULUHUAIBHBIMU JIMIIAMH 3aKOHOB ObLIa MOJ
OonpmM comHeHueM. Ho Bce e 6ce rocynapcrBa, HE3aBUCHMO OT
JMYHOCTHBIX OCOOCHHOCTEH MX BBICUIMX JOJDKHOCTHBIX JIHILL, OT (popMm
MIPABJICHUS U PEXHUMOB, JOJKHBI TATOTETh K TOW MYJIPOCTH, KOTOpas
103BOJIsIa OBl UM M3/1aBaTh 3aKOHBI, MPAGUILHBIE 80 8CEX OMHOUECHU-
A%, B TOM YHCIIE B CMBICIIE JJOCTATOYHO BBICOKOI'O MHTEIUIEKTYaJIbHO-
ro, KyJIbTYpHOI'O, HDaBCTBEHHOI'O M MHOT'O MX MoTeHIuana. Torga 3a-
KOHBI Oy1yT 00/1a1aTh MAKCUMaJIbHO BBICOKOH IOPUINUYECKON CHIION.

W tem Oonee NOKHO TATOTETh K BBICHICH MPaBOBOM MYIpPOCTH
BCE YEJIIOBEUECTBO B IIEJIOM, B TOM YHCIIE B CBOEM CTpeMiieHHH (op-
MHUPOBATh TAKOE MEKAYHAPOJHOE MPABO, KOTOPOE HE TOIBKO ObUIO OBl
00Wenpu3HanubIM B MUApPE, HO M TIOCTOSIHHO TIOABOAMIIO ObI rocyaap-
CTBa KO Bce 0ojiee BHICOKOMY YPOBHIO IUBMIIM30BAHHOCTH U MPOTpPeEc-
ca. MupoBble 5KOHOMUYECKHE KPH3HCHI, SKOJIOTHUECKUE KAaTacTPOPBbl,
BOWHBI, TpaHCHAIMOHAIbHAS MPECTYMHOCTb, APYTHE TIo0aTbHbIE
npo0JIeMbl COBPEMEHHOCTH CBUETENBCTBYIOT O TOM, YTO HE TOJILKO
rocyAapcTBaM, HO ¥ BCEMY YEJIOBEUECTBY B LIEJIOM €IIle PaCTH U PACTH
B CBOEM BOCXOXJICHUU K HEOOXOJIMMOM ITPaBOBON MYJPOCTH.
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OpHO U3 CYLIECTBEHHBIX MpPEAHA3HAYCHUH KaXIIOro rocyaapcraa
(MOeT ObITh, camMoe TJIaBHOE €ro NpeiHa3sHaueHHE) — COBEPILCHCTBO-
BaTh OOIIECTBO W 4YelOBeKa. la ke MHCCHS — M y denoBedecTBa. U,
HPEeXIE BCEro, y (POPMHUPYEMBIX UM MEKIYyHAPOIHBIX OpPraHU3ALUH.
Ho wu nHaponpl, o0miecTBa, Kak W OT/AENbHBIC JIMYHOCTH, TOXKE MOTYT
OKa3bIBaTh (M, OE3yCIIOBHO, OKa3bIBalOT) CBOE OOJaropa’kuBarolee
BO3JICICTBIE HAa TOCYJapcTBA, MX MEKAYyHApOAHBIC OpraHU3aluy, a
CIJIe/IOBATENIbHO, M HAa XOJ] MUPOBOM MCTOpHH B 1eToM. U 310, moxanmyi
— OCHOBHOM BEKTOpP MOJOXKUTEIBHOTO BO3JACHCTBHS B paccMaTpHBac-
Mol cepe. B KoHIIE KOHIIOB, HE JIIOJH, HApO/Ibl, OOIIECTBA U YEJIOBE-
YECTBO CYLIECTBYIOT [UISl FOCYAApPCTBA U MEKIOCYIapPCTBEHHBIX CTPYK-
Typ, a, HallPpOTUB, TOCYApCTBA U MEKAYyHAPOIHBIC CTPYKTYphI CyIle-
CTBYIOT JIJISl JIFOJICH, HAPOJIOB, OOIIECTB M BCEr0 YEJIOBEUECTBA B IEJIOM.

Ecnu ke TOBOPUTH O POJIM OT/AENBHBIX JTUYHOCTEH B UCTOPHH, TO
OHa — TOXe€, KaK U3BECTHO, JOBOJBHHO BbICOKA. M 3TH nMYHOCTH — HE
TOJILKO TOCY/IapCTBEHHBIE U MHbBIC OJUTUYECKUE ACATENN, HE TOIBKO
BBIJIAIOIINECS] BOCHAYAJILHUKH U CIYXXHUTENU KyJbTa, HO M KPYITHbIE
MBICIIUTEIH, PUIOCO(BI, TOTUTOIOTH, COLMOJIOTHH, IOPUCTHI, YUEHBIE,
nycaTesn, MO3Thl, AEATEIN KYJbTYpbl, UCKyccTBa. B umcie Takmux
JMYHOCTEH, HOJHABIIMXCS A0 Maclraba yduTelned HapomoB, 00-
HIECTB, TOCYIAPCTB M, MOKET OBbITh, JIa)Ke BCEr0 YEIOBEYECTBA B IIE-
JIOM, €CThb W HallM COOTEYECTBEHHUKHU — Hanpumep, @. M. JlocToes-
ckuit, JI. H. Toncroi, A. 1. ComKeHUIIBIH.

Ho, x coxanenuto, eiie He MOSBUICS HA IJIAHETE YEJOBEK, KOTO-
pBIi cMor OBl mpaxmuuecku «pa3BEPHYTb» TOCYAAapCTBa U MEXKIOCY-
JApCTBEHHBIE CTPYKTYPBI K TOMY, YTOOBI OHU CBOEH JESTEIbHOCTHIO,
HAaKOHEIL-TO, IIEPEHECIN aKLEeHThl C HAaKa3aHUM 3a MpaBOHAPYIICHUS
Ha MpeyNpekaeHUe MOCIeHIX, U TEM CaMbIM obecreumsii Obl 3Ha-
YUTENBHO 00Jiee BBHICOKYIO A((PEKTUBHOCTh TPUHUMAEMbIX 3aKOHOB —
B TOM YHCJE C WCIOJNb30BAaHHEM PE3EPBOB MPE3YMIIHMHU WX 3HAHUS
rpaxkJaHaMu.

Bce 310 HaknamplBaeT COOTBETCTBYIOLIME OOS3aHHOCTH Ha IOPH-
JUYECKYIO HAayKy, B paMKax KOTOPOH IpeJlaraeTcs, B YaCTHOCTH, 06d
OCHOBHBIX HAIPaBJICHUS MPeoOpa3OBaHM, OpPUEHTUPOBAHHBIX Ha
MIPEeBpAICHHUE MTPE3YyMIILIUN 3HAHUS 3aKOHOB B (hakTop >(h(HeKTHBHON



MesxaAyHapOAHDIH HCCACAOBATEAbCKUI HHCTUTYT

173

http://www.mii-nauka.com

ero peanu3anuu (B TOM YHCIE 32 CYCT YCHIICHUS MPEIyIPexkTaroei
CWJIBI 3aKOHOB — B MIPOTHUBOBEC MX HaKa3bIBAIOIIEW CHIIE), a IMEHHO:
1) moBBINIIEHNE WHTEIUIEKTYaIBHOTO, KyJIbTYPHOTO, HPABCTBEHHOTO U
WHOTO TIOTEHIIMAJa 3aKOHOB W 2) TMOBBIIICHHE YPOBHS TOCTYITHOCTH
3aKOHOB /IS TPaXKIaH.

2. Ilogviuenue unHmen1eKmyanabHo20, KyibmypHoz0, HPAGCHI-
6€HHO020 U UHOZ0 NOMEHUUAA 3AKOH08 KAK HAnpaeieHue npeepa-
wienusa npe3yMuuuu 3HAHUA 3aKOHA 8 (akmop e20 IPdhekmusnoii
peanuzayuu

Ha mepBoM HampaBiieHWu TpeoOpa30oBaHU, OPUEHTUPOBAHHBIX
Ha TIpeBpalleHne Mpe3yMIINH 3HaHWs 3akoHa B (pakTop ero addek-
TUBHOW peanm3anuu (MIPEXKAE BCETO, 3a CUET yCHWIIEHHS €Tr0o Mpemy-
MIPESKIAONMICH CHIIBI), BAYKHO ClIejaTh TakK, 4TOOBI 3aKOHBI ObUIA HE
MPOCTO MHTEJUIEKTYaJIbHBIMHU, KYJIbTYPHBIMH, HPABCTBEHHBIMHU, 0€3Y-
MPEYHBIMA B MHOM OTHOIICHUHU, HO U OYKBAJILHO Oucmanu Myapo-
cThto. TONBKO TOI/Ia OHU CTaHYT JOCTATOYHO YOCIUTCIIbHBIMH IS
cOOJIFO/ICHUsT U UCTIOJHEHHs. BaxHO pa3 M HaBcerja MOKOHYUTH CO
BCSIKOTO pojia, Tpy00 roBopsi, KPFOUKOTBOPCTBOM B 3aKOHOTBOPYECTBE,
3a 4TO, KCTAaTH, €Ile JOBOJHHO YacTO MOPUIAIOT IOPHCTOB PSIOBBIE
rpakaane (3aKOH, YTO JBIIIIO — Ky/Ia MMOBEPHYJI, TyAa ¥ BBIILIO; ObLT
OBI YENIOBEK — CTAaThsl HAWIETCS; HA JBA IOPHUCTa — TPU MHEHHS, UTO
JUTSI JKEHIIMHBI — 3aKOH, TO 11 MY>KYHHBI — CTaThsl, U T.]I.)

Hanpumep, xumienue B npumedannu 1 k cratbe 158 YK PO om-
penensieTcsi Kak «COBEPILIEHHBIE ¢ KOPBICTHOM IENbI0 MPOTUBOIPAB-
Hble 0€3BO3ME3/IHOC U3bATHE U (M) 00palleHHe Yy»KOro UMYIIeCcTBa
B II0JIb3Y BHHOBHOTO WIIM JPYTHX JIHIl, TPUYUHUBIIEE yIiepd coOct-
BEHHUKY WJIM WHOMY BJaJIENbIy 3TOTO UMYIIecTBay. OCTaBUM B CTO-
poHe cyry0o rpaMMaTHYECKHUE TOIPEHIHOCTH IUTHPYEMOI0 TEKCTa.
['aBHBIN ero HEJOCTATOK 3aKII0YAETCs, KaK MBI [10J1araeM, He B 9TOM,
a B TOM, 4TO OH IEPErPyKeH U3IUIIHUMU, COBEPIICHHO HEO0SI3aTeIIb-
HBIMH B JJaHHOM ciiy4dae cioBamu. [loHsTre xunieHus: 0e3 BCIKUX TI0-
TEph JUIA €r0 CMBICIa MOTJIO OBITh ONpEJENIEHO B 3aKOHE Tropasio
TIpOIIe — HAIIPUMEP, KaK 3a61d0eHUe YyHCUM UMYuecmeom. A To, 94T0
JTAHHOE MPECTYIUICHNE ABIISETCS KOPBICTHBIM, TPOTHUBOIIPABHBIM, 0e3-
BO3ME3/THBIM, COBEPIIAEMbIM CaMbIMH Pa3HOOOpa3HBIMU CHIOCOOaMH,
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MIPUYEM COBEPIIAEMBIM B TI0JIb3y BUHOBHOT'O WJIM APYTUX JIWII, & TaK-
K€ TPUYHUHSAIONUM YIIepO COOCTBEHHUKY WM HHOMY BIIQJICIIbILY TIO-
XUIIEHHOTO MMYIIEeCTBa — U TaK sICHO. Bo BcskoM ciywae, pactmd-
POBKa MpeIaraeMoro HaMy ONpe/IesIeHUsT 00IIEeT0 MOHATHS XUIICHUS
Morjia OBl COCTaBHTH 3a00Ty IOPHUCTOB-aHAIUTHKOB, CIICIIHAN3H-
PYIOIIUXCSI HA KOMMEHTUPOBAaHUK HOPM OCOOCHHOM 4acTH yroJIOBHO-
ro 3aKOHOJaTeNbCTBA. K cHacThio, MX CEro/IHA y HAC HEMAJIO.

Hpyroii npumep. Pa36oii B 4. 1 ct. 162 YK P® onpenensercs kak
«HAIAJICHUE B EJAX XHIIEHUS 4y»KOr0 MMYIIECTBA, COBEPIICHHOE C
MIPUMEHEHUEM HACHJIHS, OTIACHOTO JIJISl J)KU3HH WIIH 3JI0POBBS, MO0 C
yIpo30i MPUMEHEHUs TaKoro Hacwiuss». M3 nutupyemoit ¢paser He-
BO3MOXKHO TIOHATH, SIBJISIETCS JIM Pa300i BOOOIIE XuiyeHuem, VI Ke
OH TIPENCTaBIsET COOON TOJIBKO NEUCTBHS, COBEPIICHHBIC 6 Yeasix
XHUIICHHSI, TO €CTh — BCETO JINIIb HOKYUleHUeM Ha XUIIICHUE. A MoYeMy
Obl, CIpalIUBacTCsl, MOHATHE Pa300si HE OMNPECIIUThL B 3aKOHE, Ha-
MpUMEpP, KaK HACUTLCMBEHHOE 3A6HA0CHUE UYICUM UMYUECMBOM,
onacHoe 07 AHCU3HU UIU 300p0osbsi nomepnesuteco? Benp He BaxHO,
¢u3nYecKoe WM NMCUXUYECKOe Hachiine ObLIO NMPUMEHEHO K IOTep-
MEeBIIEMy WJIH K JPYTHUM JIMIAM TIpW 3aBIAJCHUHA WMYIIECTBOM, a
BaXHO, B TIEPBYIO OY€pe/b, TO, YTO, BO-TIEPBBIX, TAKOE 3aBJIaJICHUE
ObL10, @ BO-BTOPBIX, TAKOE 3aBJIAJICHNUE ObLIO ONACHBIM OJIS HCUZHU UTU
300p06bsi TIOTEPIIEBIIETO JINOO APYroro Juiia.

Eme mpumep. Ionmyuyenue B3sTkM XOTs W onucaHo B 4. 1 cT. 290
YK P® TOXe MOBOJIBHO MHOI'OCIOBHO, HO COLMAJIbHAs W IIPaBOBas
CYTh JJAHHOTO TPECTYIUICHHSI OT 3TOTO He mposicHsieTcs. Llutupyem mo-
CJIOBHO Ha3BaHHYIO HOpMY: «lloiydeHne NOIKHOCTHBIM JIMIIOM JIMYHO
WA Yepe3 TIOCPEIHUKOB B3ATKH B BUE JICHET, IEHHBIX OyMar, WHOTO
MMYIIECTBA WM BBIFOJ] UMYIIICCTBEHHOT'O XapakTepa 3a JieicTBus (0e3-
JICHCTBUE) B TIOJIB3Y B3STKOATENS WM MPEJICTABIISAEMBIX MM JIHUII, €CIIN
Takue JeicTBus (Oe3/eiicTBUE) BXOMAT B CIIY)KEOHBIC TOJTHOMOYHS
JIOJDKHOCTHOT'O JIMIA JIMOO OHO B CHJTY JTOJDKHOCTHOTO TIOJIOJKEHUSI MO-
JKET CIOCOOCTBOBATh TaKUM AEUCTBUsIM (O€3IeiiCTBUIO), a PaBHO 3a
o0111ee TOKPOBUTEIHCTBO HITH MTOITYCTUTEIIHCTBO TIO CITYIKOe».

CnoB — MHOTO, a CyTh ONHCHIBAEMOTO C MCIIOJIF30BAHUEM WX JIesi-
HUA BCe ke He yJaBnuBaercd. [lo kpaiiHell Mepe, He ylIaBIMBAETCsl OHA
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3/1€Ch JOCTATOYHO OT4ETNINBO. KaKIplil 31paBOMBICIISIIIINI YETIOBEK IO
MTOBOJy NPHUBEIEHHOM BBIIIE THPAJbl CKaXKET, YTO ITO — KaK pa3 TOT
clly4yaid, B KOTOPOM, KaK F'OBOPST B Hapoje, «4epT HOTY cjomaeT». 3a-
YeM U KOMY ITOHaZo0WIOCh NOAOOHOE HarpOMOJKAEHHE CIIOB, B KOTO-
POM OJIHHU CJIOBa Kak Obl «HAC3IKAIOT» HA JIPYrHue W OOIIMI MX CMBICI
TIOJTy4aeTcsl B pe3yJIbTaTe HACTOJIBKO «3aKPy4YEHHBIM», YTO MOHATH €ro
MIPAKTUYECKH HEBO3MOKHO — IPHUYEM, HE TOJIBKO PSOBOMY I'pakIaHU-
Hy, HO W, MOXaJdyH, MOJAHATOPEBIIEMY B IPABOBBIX MPEMYAPOCTSIX
topucty? I'opaszno mydiie, Ha Haml B3rJIsiA, OblIo Obl 0O0O3HAYMTH JIaH-
Hoe aedHue B YK P® ¢ ucrons3oBaHHEM TE€pMUHA «KOppyHuus». B
TaKOM CIIy4ae caM 3aKOH cTail Obl 00JIee «IIMPOKO3aXBaTHBIM», TO €CTh
OXBaTbIBaJI Obl HE TOJBKO IOJIYYEHHE B3STKHM KAK TaKOBOE, HO U DAL
JIPyTUX KOPPYMIMOHHBIX mpecTymuiennii. Cama Koppymniws Moria Obl
OBITH ONpezieTieHa PU ATOM KaK UCHONb308AHUE OONHCHOCIIHBIM JTUYOM
CBOUX CIIYHCEOHBIM NOTHOMOYULL 8 TUYHBIX UHIEPECAX.

OpHuM M3 KBaTU(HUUUPOBAHHBIX BHUIOB KOPPYNLHUH MOTJIa Obl
CTaTh KOPPYILUs, NPUUMHHUBIIAS yIepO TpakAaHUHY IMyTeM He3a-
KOHHOTO ITOJIy4€HHUSI OT HETO JIEHET WM MHBIX LIEHHOCTeH. B mpume-
YaHUU K COOTBETCTBYIOLIEH CTaThe MOIJIO Obl OBITH PACKPBITO MOHS-
THE TIOJIy4EeHHS B3ATKH — C TIEPEYHCICHHEM BCEX OCHOBHBIX €T0 IPH-
3HAKOB, @ IMEHHO KOPBICTH, IIPOJIAXKI» JOHDKHOCTHBIM JIMIIOM CBOHX
CITY>K€OHBIX MOJHOMOYHMM M T.A. A YTO TaKoe «Jjaada B3sATKa»? DTo —
HE 00#CHOCMHAA KOPPYNILHNA, a npocmo KOPPYILHs, TO €CTh He3d-
KOHHO€ UCNONIb308aHUe KeM Obl MO HU ObLIO CIYHCEOHBIX NOTHOMOYUT
OO0JIHCHOCTHO20 TUYA 8 TUUHBIX UHINEPECaXx.

W nocnegnuii npumep nanxoro psaa. Yacte 1 crateu 131 YK PO
OINpeeNsieT U3HACHIOBAaHUE KaK «II0JOBOE CHOLICHHE C MPUMEHEHH-
€M HACWINS WIHA C YIPO30M €ro NpUMEHEHHUs K IOTEpHEeBUIEH WU K
JPYTUM JIUIaM JIMOO C UCIOJIb30BaHHEM OECTIOMOIIHOTO COCTOSHUS
MOTepHeBIIeH». YKa3bIBaTh P OMMCAHUU TAKOTO MPECTYIUIEHUS, KaK
WM3HACUJIOBAHUE, HA NOJI060€ CHOWieHuUe, SIBISIOIEEeCs, KaK U3BECTHO,
€CTECTBCHHOM (POPMOI MHTUMHOW OJIM30CTH MYXUYMHBI U JKCHILMHBI,
1 B TO )€ BpEMs — HEMPEMEHHBIM YCIOBHEM IPOJOJIKEHUS poJia ve-
JIOBEUYECKOT0, HE TIPOCTO HEBEPHO, HO U HEKOPPEKTHO. A B KaKOM-TO
CMBICTIE — Jaxe KOIIyHCTBeHHO. C TOYKM 3peHHs HACHUIIbHHKA, CO-
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BEpILIACMOEC UM H3HACHJIOBAHUE, MOXKET OBbITb, © MOXET PaccMaTpHu-
BaThCs KaK «I0JIOBOE CHOLIEHHE», HO C TOYKU 3pEHHsSI MOTEPIIEBIIEH —
3TO €CTh HU YTO MHOE, Kak rpyoeiiliee HaJpyraTelibCTBO Haj ee de-
CTBIO, TOCTOMHCTBOM, peIyTanuei.

IIpenHa3zHaueHue >KEHUIMHbI — HE CEKC Kak TaKOBOW, TO €CTh B
€ro, TaK cKa3aTh, «TOJIOM» BUJE (CEKC paju cekca), a JitoOOBb, WH-
TUMHAsl OJIM30CTh TSHYUIMXCS JIPYT K APYTY cepiell, 3ayaTue, BbIHA-
mIMBaHUe pe0deHKa, ero POKIACHUE, MOJHITHE HA HOTH, BOCIHTAHHE,
HaIpaBJieHHE, HAKOHEIl, €T0 B CAMOCTOSITENBbHYIO JKHU3Hb. JKeHIuHa ¢
HaCWJIBHUKOM HE TOJBKO HE «CHOILIAETCA», HO U HCIBITHIBAET K HEMY
YYBCTBO KpalHHEro OTBpAlLeHUs, Ope3rJIMBOCTH, IPE3PEHUsL. A KaK K€
€Ille OHA MOXET OTHOCUTBbCA K TOMY H3YBEpPCTBY, KOTOPOE OOBIYHO
CBOMCTBEHHO HE 4YEJIOBEKY, a JKHBOTHOMY, O3BEpEBIIEMY Ha TIOYBE
MOJIOBOT'O MHCTHHKTA?

[a, B jJoucTopuueckue BpeMeHa HACHIbCTBEHHOE OBJaJIEHUE
caMKOW ObUIO M3HEHHOW HEOOXOJMMOCTBIO — BIPOYEM, KaKk U BO-
POBCTBO, pa300H, JTHOA0EACTBO | T.I1. He BO3bMENIb )KEHITUHY CHIIONH,
€10 oBjajeeT Oosiee caalblil caMel], U MOTOMCTBO OKa)KETCsI, B KOHLE
KOHIIOB, TOX€E CJIa0bIM, a CIJIEIOBATENbHO, M HEKU3HECIIOCOOHBIM.
Besne HyxHa Obla TOJIBKO CHJIA, a IO3TOMY BCIOZY LIAPUIIO HACHUJIME.
Boiina Bcex mpoTHB BcexX IUIA MOJHBIM XO/I0M, 1 KPOBb JIMJIACh MTOTO-
KaMH. 3BEpUHBII OCKall MepBOOBITHOTO OOIIECTBA M CETrOJHS elle 3a-
crasisieT Hac coaporarbes. Ho ceituac «Ha asope» XXI Bek, u Tenepb
JIEHCTBYIOT COBEPIIEHHO JpYyrue «mnpaBuia Urpb». Crano ouyeBUi-
HBIM, YTO KM3HECHOCOOHOCTh YeJIOBEYECKON MOMYJISIIMU CTAHOBHUTCS
eiie O6oJiee KPEIKO, €ClIU 10 HACJIEACTBY IIepeaeTCs He CTOJIBKO (u-
3U4ecKast, CKOJIbKO MHTEJUIEKTyaIbHasl CHUJIa, a TAK)KE YyBCTBA JH0OBU
W B3aWMOYBKEHHS, 3a00Thl O JIeTsAX. TaK YK CIOXKUIOCH, YTO KEH-
HIMHA Yalle BCEro JIOOWT YyBCTBAMHU M yIIAMHU, a MYXXYWHA — pasy-
MOM M Tja3aMu. B HacTosiee BpeMs TONBKO TOT OBJIaIEBAET JKEHINU-
HOH (10 KpaiiHe# mMepe, epBbIM), KTO OOJIbIIIe MPOSBUT K HEW Teruia,
HE)KHOCTH, JIIOOBH, KTO C YYETOM TAaKMX €ro 4yBCTB YJOCTOMTCS
0oJBIIIero ee BHUMaHUs, KTO B OOJIbIIIEH Mepe CIocoOeH cTaTh 3a00T-
JIUBBIM OTLIOM €€ JIETEeH, KTO IPOIIAET €l KaKhe-TO MEJIKHE OILIOIIHO-
CTH ¥ HEJIOCTAaTKU. B fanpHeieM K TaKUM 9yBCTBaM IMPUMEIINBAIOT-
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csl, KOHEYHO JK€, JICHbTM, MAIIMHBI, KBAPTHUPBI, BUJIbI, XTI, CJIaBa,
TOHKHUI pacder, APyrue MOoJ00HbIE MOTHBBI, YTO TOXKE B IPHHIIAIIS
«paboTaeT» Ha BBDKMBAEMOCTh YEIIOBEKa — MOXKET OBITh, JTaXKe B
OoJpIel Mepe, YeM... TUPUKA U HeXKHBIA TpeneT BIIOOICHHBIX Ty,
cepaet, Ten. Ho 3To — yke oTaenbHas TeMa uccienoBanus. OctaBuM
ee JIJISl M3YUYCHUS MOJIOZIBIM TIPECTABUTEIISIM FOPUIMUSCKON HAYKH.

Tak niau WHa4Ye, HO COBEPIICHHO OUEBU/IHO, YTO CETOHSI TOHATHE
W3HACUJIOBAHUS JIOJDKHO OBITH OMPEJICIICHO B 3aKOHE HE TaK, KaK 3TO
CIENIaHO, a MHA4Ye — HAIpUMEp, TaK: HACUILCHBEHHbIE CEKCYAlbHbLE
Oelicmeus 6 opme noO0OUsL NOJOBOZO CHOULEHUS, COBEPULCHHBLE
MYAHCHUHOLU 8 OMHOUEHUU HCEHUJUHBL NOMUMO ee 8oau. Y TOYHEHHE C
WCTIONTb30BAaHUEM CJIOB «IIOMHMO €€ BOJIM» B MPUHITUIIE HEOOsS3aTelb-
HO, TaK KaK COOTBETCTBYIOIIEE PA3bSICHCHHE, NCKITIOYAIOIIEE KEITaHNE
JKEHIIMHBI TPUMEHSATh K HEM HACHJIME B MPOLIECCE CEKCYaJIbHBIX JCH-
CTBUH, MOTJIO OBl J1aBaThCsl, TIOBTOPSIEM, KOMIIETCHTHBIMU KOMMEHTa-
TopamMu HOpM OCOOEHHOW 4YacTH YrOJIOBHOTO 3aKOHOJATEIhCTBA —
JKEJIaTeNbHO, KOHEYHO JK€, O(UIMAIBHO YIMOJHOMOYEHHBIMH HAa TO
3aKOHO/IATEJIEM.

[Ipennoxxennsie 3/1ech GOPMBI ONMUCAHUS MPECTYIUICHUH XOPOIIO
JIOKWIIACH OBI, KaK MBI TTOJIaraeM, Ha CO3HaHHWE TeX, KTO B CHITy OCO-
OCHHOCTEH CBOEro MOPAJIbHO-HPABCTBEHHOI'O COCTOSHUSI B TOW WJIH
WHOW CUTYaIlMU MOT Obl BCE-TaKH MOWTH Ha COBEPIIICHUE MTPECTYITHOIO
JiesiHUs. 3aKOH CTall Obl MPH 3TOM 3HAYMTEIBHO 0O0JIee JIOCTYITHBIM
JUTSE TIOHMMaHUsI KaXKJIOT0, a MPE3yMIIIHs €ro 3HaHHs MPEeBPaTHIIACh
OBl U3 cyry00 Hay4dyHOW aOCTpaKIMU B PEalbHOE COCTOSHHUE HaIei
IOKa ellle JaJIeKOW OT COBEPIISHCTBA IMPABOBOM JEHCTBUTEILHOCTH,
TO €CTh B TaKO€ €€ COCTOSHHE, KOTOpOe B MaKCHMAJIbHON CTETeHU
«paboTayioy» Obl Ha MPEIYHPEKICHUE MPECTYIUICHUI U HWHBIX MPaBO-
HapyILIECHU.

OpHako TaBHas BCE K€ MYJIPOCTh TBOPSIIIETO 3aKOHBI 3aKOHO/1a-
TSl 3aKI0YaeTcs He B Cyry0o socuueckol NPaBUIBLHOCTU TPHHU-
MaeMOTro UM 3aKOHa, HE B €r0 CTPOTO BHIBEPEHHOM B MHTEJUIEKTYallb-
HOM CMBICJIE OMHMCAHWU (XOTS DTO — TOXKE BeChMa Ba)XXHO), a 8 €20
00NbULOU MOPATILHOU CUle, 8 €20 8bICOKOM HPABCIMBEHHOM 38VYAHUU.
3aKoH, KOTOPBI HE 00JIalaeT TAKUMHU CBOMCTBAMH, HE 3aTPOHET HU
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CO3HaHMsI, HU cepaua, HU Qymu venoeka. OH NMPONUIET HaJ YeIoBe-
KOM, 00pa3HO roBOps, KaKk MEJKHH HOXIAUK B JOOPBIH CONHEYHBIN
JICTHUH JI€Hb, HE BBI3BAB IIPH 3TOM HHUKAKOTO JEHCTBUTEIBHO JEHCT-
BEHHOI'0 IIOJIOKUTEIBHOTO MOTHBA, TO €CTh MOTHBA, CIIOCOOHOIO IIO-
OyIuTh 4eloBeKa CAenaTh HEYTO IMOJIe3HOE HIIM, HAIPOTUB, HE Cle-
JIaTh Y€ro-To HeHYKHOTO, BPEIHOr0, OMACHOT0, OTKAa3aThCsl OT Hame-
PEeHHUH clienaTh HEUTO MOJ00HOE, €CIIN TAKOBbIE TIOSIBUIIHCH.

[TosTOMY OYEHb Ba)KHO, YTOOBI MPABOBLIC CAHKIIMU BKJIIOYAIU HE
TOJIBKO MEPbI HAKA3b16AI0We20 CBOMCTBA, HO U MEPBI, HANpasieHHbie
Ha 6o3MeujeHue NPUYUHEHHO20 NPABOHAPYUIEHUEM MAamepuanbHo20
yiygepba, a maxdce Ha KOMNEHCAYUr0 NPUHUHEHHO20 UM MOPATbHO20
epeda. llpn 3TOM BO3MEIIEHHE NPUUYMHEHHOI'O IPaBOHAPYLICHUEM
MaTepuaIbHOTO yiepba MOMKHO ObITh KpaTHBIM. llpemmaraercs yc-
TAHOBUTH TaKOW MOPSIOK, MPH KOTOPOM MaTepHalIbHbINA yIepO, mpu-
YMHEHHBIN epadicoanckum TpaBOHApYLICHUEM, Bo3Melnancs Obl B
MPOEKpaAmHOM pazMepe, a0MUHUCIMPATNUEHBIM TIPABOHAPYLICHUEM —
B MAMUKPAMHOM Pa3Mepe, a nmpecmymnieHuem — B 0eCAmuUKpamHom
pa3mepe. Bo BcskoMm citydae, eciii B OMOIMOTEKax TpeOYIOT, YTOOBI 3a
YTEPSIHHYIO KHUTY MBI yIJIAUUBAJIM CyMMY, PaBHYIO ISITUKPAaTHOH ee
CTOMMOCTH, TO TeéM 00Jiee JOCTaTOYHO CTPOIMMH JOJKHBI OBITH CAHK-
[IMY 32 IPAaBOHAPYIIECHUS, TPUUNHSIONINE MaTepUaIbHBIN yIepo.

Ho oco0eHHO Ba)XHOM SIBJISIETCS 3/1€Ch JIOCTATOYHO JKECTKas Tpa-
BOBasl perjiaMeHTalys KOMIIEHCAllMU NMPUYUHEHHOTO IpaBOHapyIle-
HUEM MopaibHo2o epeda. K coxanenuro, nerictByromas KoHctutyuus
P® Huuero He TOBOPUT O KOMIIEHCAMH NMPUYUHEHHOI'O MPAaBOHAPY-
LIEHUEM MOPAJILHOT'O BPEJa, B CBSI3U C YEM ATOT BPEJl JOBOJIBHO YaCTO
octaercsi BooOIme 0e3 BCAKOro ynmomierBopeHus. Jlaxe ecnu pedb
UJET O MOpPaJIbHOM Bpejie, IPUUNHEHHOM npecmynienuem. [lonaraem,
4TO 10 KANCOOMY Oely, B KOTOPOM (PUTypUpYeT nomepnesuiutl (1axe
€CIIM COBEpPUICHO, HAlpUMEp, Cyry00 MMYLIECTBEHHOE MPECTYIJICHUE
— CKa)keM, Kpaka, MOLICHHUYECTBO, NMPUCBOCHHE, pacTpara BBEpPEH-
HOI'0 MMYIIECTBA, YMBIIUIGHHOE WJIM HEOCTOPOXKHOE YHHUYTOXKECHHUE
1100 MOBPEXICHUE Uy>KOT0 MMYILECTBA), CYyIOM JIOJDKEH paccMaTpH-
BaThCs BOIIPOC O pa3Mepe U IpejesiaXx BO3MOXKHONW KOMIICHCALUH MO-
paIbHOTO Bpea.
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[TonsTHO, YTO perieHne BOpoca O KOMIIEHCAIMH MOTEPIEBIIEMY
MOPaJIbHOIO BpeJa, MPUYNHEHHOTO MPECTYIUIEHUEM, JOBOJIBHO 4acTO
COIIPSDKEHO CO 3HAUYNTENIbHBIMU TPYAHOCTAMH. 34€Ch HaJl0 YUUTHIBATh
He MOoIbKO TKECTh IPUYMHEHHOTO IIPECTYIUIEHNEM MOPAIIBHOTO Bpe-
Ja, HO U CyOBEKTUBHOE BOCIIPHUATHE TOTEPIIEBIINM CTETIEHH YHHKe-
HUSI €T0 YeCTH, JOCTOWHCTBA, YMAJICHUsI €r0 PeIyTaluy, 00CTaHOBKY,
B KOTOPOH Takod Bpel ObLI MPUYMHEH, XapakTep pearnpoBaHUs MO-
TEpIIEBIICro Ha MPUYUHEHHBIH eMy MOpaJIbHBIH Bpell, OTiacKy coObI-
THSL B Tpecce, OOIIECTBEHHBIH PE30HAHC, MO3ULHUIO OMMKANILEro OK-
pY’KEHHUS MOTEPIEBUIET0 B OTHOLIEHWM CIIYYHMBILErOCs, MaTepHalb-
HBIE BO3MOYKHOCTH, C OJHON CTOPOHBI, JINIA, IPUYNHUBLIETO BpEN, H,
C Ipyroil — MoTepIeBIlero, COUaAIbHbIN CTaTyC TOW U JIPYyTOM CTOPO-
HBI, PSiJI IPYTUX OTHOCSIIIMXCS K JIeTy 00CTOSITEIIbCTB.

JHonycrum, ViBaHOB (IPpUHOCHM U3BUHEHHE 32 OaHATBHBIA IPUMED,
XOTS OH, K COKaJICHHIO, COBCEM HEaJieK OT HaIllel Bce eIle J0CTaTou-
HO HaNpsHKEHHOW KPUMUHAIGHOW JEHCTBUTEIBHOCTH) TUTFOHYII B JTUIIO
IletpoBy, IlerpoB caenan To ke camoe B oTHouieHnu Cupoposa, Cu-
nopoB — B oTHowieHnn dexoposa, PenopoB — B oTHOLIEHHN Bacuibe-
Ba, U T.J. OHO U TO k€ AEUCTBHE, HO B KOKIOM KOHKPETHOM CITydae
pasMep KOMIIEHCAIlUA MOPAJIBHOTO BPEa MOYKET OKa3aThCsl COBEPILIECH-
HO pa3nn4HbIM. Hampumep, yke mOoTOMy, 4TO, CKa)XKeM, MOTEPIEBIINN
[lerpoB B oTBeT Ha ockopOuTensHOe AelicTBue MBaHoBa ymapun ooua-
YMKa B JIUIO KyJakoM, CHIOPOB e OrpaHu4MIICS TE€M, UTO MPOCTO BbI-
Tep CBOE OIUIEBAHHOE JIMLIO OEJIOCHEKHBIM HOCOBBIM ILIaTKOM, Deno-
POB, IIpeObIBasi B «PacCTPONCTBE ALy, 3aIlIeN 0 IIyTH JIOMOW B Ka-
(e, BBIMI Yamieuyky Koe 1 yCroKouscs, a Bacunbes yIoBIeTBOPHIICS
TEM, YTO BBITUIECHYJ OOWay, paccKa3aB O CIyYHMBLIEMCS KOJJIeraM —
MOJI, €CTb ellle Y Hac TaKhe HeKyJIbTYPHBIE JIO/IH. . .

Yame Bcero mofo0HBIE Ciydaw BOOOIIE A0 Cyda He aoxomsar. U
TOJIBKO, MOKET OBITh, OJIH U3 CTa OCTPAAABIINX B IIOJ00HON CUTYaLH
UJCT B CYA, CTPEMsCh TOOUTHCS CIIPABETUBOCTH, TO €CTh JOCTOWHOTO
Haka3aHus BUHOBHOro. Hy M, ecTrecTBeHHO, KOMIIEHCAIIUN TPUYUHEHHO-
ro OCKOpOJIeHHEM MopalibHOro Bpena. OOBIYHO pa3Mep KOMIICHCAITHH
MOPAJIBHOI'O Bpeza B MOJOOHBIX CIIydyasX COCTaBISIET MU3EPHYIO CyMMY
1 HUKAaK HE COM3MEPHUM JaXKe C MOTEpeil TOro BpeMEeHH, KOTOPOE YXOIUT
Ha XJIOTOTHI 110 IOBOAY «OOPHOBI 32 CIIPAaBEATUBOCTD.
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3arpoHyTas mpobiieMa, KOHEUHO )K€, He HCcUepIbBaeTcs pakTaMu
ockopOsieHus. ECTh 1 MHOTO IPYTHX MPECTYIUICHUH, KOTOphIe Kak Obl
PHUKOILIETOM YJApsSIOT MO caMoo0ut0 norepresmiero. Eciu, Hampu-
Mep, B CBSI3H C JOPOKHO-TPAHCTIOPTHBIM IPOUCIIECTBUEM KaKyIO-
60 KpacuBy0 «XOHAY» H3YPOJOBAJ JI0 HEY3HABAEMOCTH KaKOW-TO
KAMA3 u B cBSI3U ¢ 3TUM BIAAENbLly «XOHIBD) MPUXOJUTCS KaKOe-
TO BpEeMs JI0 PEMOHTA €31HMTh C MOMSITHIM OaMIIEPOM, «CTYKHYTBHIM
KPBUIOM U T.JI., TO BUHOBHBIM (MJIM CTpaxoBas KOMIIAHHS), TOMUMO
CTOMMOCTH PEMOHTa MAIlTUHBI, JIOJDKEH KOMITIEHCUPOBATh TAKKe TIPH-
YUHEHHBIN BJIa/IEJIbIly MAITUHBI COOTBETCTBYIOIINN MOPAIbHBINA Bpes.
[ToHSITHO, YTO KTO-TO HE CAIUTCSI B HEBBIMBITYIO JI0 OJieCKa MAIUHY,
roJiarasi, 4T0o 3TO €ro JUCKPEJAUTUPOBAJIO Obl, ObLIO Obl PABHO3HAYHO
TOMY, €CJTi ObI OH BBIIIIENT HA YIHILY C TPS3HBIM BOPOTHUYKOM pyOar-
KH, 2 KTO-TO BOOOIIe HUKOT/Ia HE MOET CBOIO MaIlTiHY (pa3Be 4To Mpo-
TPEeT WHOU pa3 J00OBOE CTEKIIO M 3epKajia 3aJ{HETO BHJIA), K TOMY K€
CBOCBPEMEHHO HE PEMOHTHPYET €€, €3JUT JO TeX IOop, I0Ka OT Hee
4TO-HHOYAh HE OTBAIUTCI. HO €CTh M OOBEKTUBHBIC KPUTEPHUH OIICH-
KU HAIlero BHEIIHErO BHA, B TOM YHCJI€ BHEIIHETO BH/Ia MAIIMHEI, Ha
KOTOPOW MBI €3/TUM, U KOTOpasi CTAHOBHUTCS MPU 3TOM Kak Obl Hamel
BTOPOU CyIIHOCThIO. OHU-TO M JIOJOKHBI OBITH IOJIOXKEHBI B OCHOBY
pereHus cyJa 0 KOMIICHCAIIMA TMPHYUHEHHOTO MOPaJIbHOTO Bpera B
COOTBETCTBYIOIIUX cly4yasx. HUKTO Benp He OyIeT CIIOpUTh C TEM,
YTO €37UTh Ha U3yPOJOBAHHOW MAlIMHE — 3TO BCE PABHO, YTO XOJUT
0 YJIAIE C OTOPBAHHBIM YXOM, IOBEPHYTHIM HAOOK HOCOM WJIH IOJI-
OHTBLIM TJIA30M.

be3yciioBHO, Ba)KHO TakKe W TO, YTO MPABWIHHOE PEIICHHUE BO-
mpoca o pa3Mepe MPUYUHEHHOI'O MPECTYIUIEHUEM MOPAIBHOTO Bpea
U TIpejiesiaX ero KOMIICHCAIUU CaMbIM HEMOCPEJACTBEHHBIM 00pazoM
BIIUSICT HA Ha3HAYAEMOE BHHOBHOMY HaKa3aHHE, TaK KaK HE MOXKET HE
VUIUTBIBATHCS TIPU OMPEICTICHUN 001ecm8eHHOl ONacHOCmuU COBEp-
MMIEHHOTO TPECTYIUICHUSI — OCHOBHOTO KPUTEPHS, YIUTHIBAEMOTO TIPH
Ha3HAYEHUH HaKa3aHHUs.

Bce 5T0 B COBOKYITHOCTH NPUBOAMT HAC K BBIBOAY O TOM, YTO U
Koucturynust P®, u orpacieBoe 3aKOHOJIATEILCTBO JODKHO B3STh
mpo0JeMy BO3MEIICHUS TPHYNHECHUS TTPABOHAPYIICHUEM MaTepHaTh-
HOTO yiep0a U B 0COOEHHOCTH TPOOJIeMy KOMITCHCAIIUN MPUYHNHEH-
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HOTO IIPaBOHAPYLICHUM MOPAJIBHOTO BpeAa MOJ CBOW JOCTATOYHO XKe-
CTKH MPAaBOBOI KOHTPOIb.

3. Ilogvimenue ypoéna 00CMYnHOCU 3AKOHOE 01 2PAlNCOaH
KaK Hanpaeienue npeepauieHus NPeyMRUuu 3HAHUA 3AKOHA 6
daxmop ezo 3¢ppexmuenoii peanuzayuu

Ha BTOpOM HampaBieHnu npeodpa3zoBaHuil, OpUEHTUPOBAHHBIX Ha
NPEBPALICHAN MPE3YMITIH 3HaHUS 3aKOHA B (akTop ero 3¢pdekrus-
HOW peann3aliy, BaXXHO S3bIK JIAHHOTO 3aKOHa MaKCHUMallbHO TpH-
OJIM3HUTH K TOMY SI3BIKY, HAa KOTOPOM Pa3rOBapUBaOT PSAOBBIE TPak-
na"e (a He mpodeccroHanmbHbIE IOPUCTBI). OCOOEHHO 3TO Ba)KHO
MMEHHO JJIsl YTOJIOBHOTO 3aKOHA, KOTOPBIM ajpecyeT CBOM TpeOoBa-
HUSI MAKCUMAaJIbHO IIHUPOKOMY KPYTY JIUIL — PAKTHUECKH 6CeM TPakK-
MaHaMm. YTOJOBHOE MpaBO — 3TO HE, CKa)KEM, BOSHHOE WMJIM KOCMHYe-
CKOE€ TIPaBo, TJie TEPMUHOJIOTHS HE MOXET ObITh HEBOSHHOW WJIHM He-
KocMmudeckoil. 1 Tem Gonee 310 He Qu3MKa, HE XUMUS, HE CAMOJICTO-
CTpOCHUE WM HAHOTEXHOJIOTHH.

YromoBHOE TIPaBO — 3TO MPABO MOPSIAKA B OOIIECTBE, CBOOOTHOTO
OT TIPECTYIUIEHUH, MPaBO Ka)XI0TO M3 HAC Ha JKU3Hb B YCIOBHSX, KO-
r7la B OTHOIIEHUH HAC, MPOTHB HAIUMX MpPaB U 3aKOHHBIX WHTEPECOB
HUKTO HE COBEpLIACT HUKAKUX MPECTYIUIGHUH. A eclu KTO U COBEp-
I1aeT, TO TOTO, KaK MPaBUJI0, 0)KUIAET 3aKOHHOE M CIIPaBEIMBOE Ha-
Ka3aHHe, a Takke 00SM3aHHOCTh BO3MECTUTHh NMPUYMHEHHBIN TPECTYTI-
JICHHEM MaTepUalbHbld yIep0 M, €CTECTBEHHO, KOMIIEHCHPOBATh
NPUYMHEHHBIN MpecTymIeHneM MopalibHbIi Bpel. B cdepe obecnieue-
HUS CBOOOJBI 0O0IIECTBa OT MPECTYIUICHHH HENB3sl HAC — TpakIaH
MIPaBOBOTO TOCYAApCTBa, IPyOO TOBOPS, «OIyTHIBATHY MAyTHHOW 3a-
MIPETOB, COTKAHHBIX M3 HEMOHITHBIX HaM CIIOB, MBICIEH, Ppas, neicT-
BUH. 3aKOH, TEKCT KOTOPOTO HEIOCTYINEH Uil MOHUMAaHHS PAJOBOTO
rpaXJaHWHA, HUKAK HE BKJAJAbIBACTCS B TpeOOBaHHE MPE3yMIIHMU
3HAHUS 3aKOHA, NPU3BAHHON ObITH (pakTOpOM 3P PEKTHBHOM ero pea-
TU3AIUH.

YroOB! S3bIK YrOJOBHOTO 3aKOHA OBLI MOHATEH AJISl BCEX, OH, MO-
BTOpsIEM, JOJDKEH OBITh TEM, Ha KOTOPOM Pa3rOBapUBAIOT PSIOBHIC
oM. 371ech UMEEeT MECTO KaK pa3 TOT ciiydail, KorJa IOpUCTHI JOJIK-
HBI «IIOCTYIMUTHCS MPUHIUIAMID W CIeNaTh TaKOW TepeBOJ TeKcTa
MIPUHAMAEMOTO 3aKOHAa C OOMICTIPUHSTOrO B HACTOSIIEE BpeMs B
IOPHUCTIPY/ICHIIMA HAa OOILICTIPHHATBIA B MENCIUYHOCTIHOM OOWeHUU
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TEKCT, Ha SA3bIK, KOTOPBII yCTPOWI OBl U IOPUCTOB, M TPaKJIaH, KOTO-
pBIi B MakCHMaJbHOW Mepe «paboTam» Obl Ha MPE3yMIIHI0 3HAHUS
3aKoHa Kak PaxkTop 3(h(PEeKTHBHON ero pean3ainy.

HaBepHoe, UMEA B BUOY HCO6XOJII/IMOCTB HMMCHHO TaKOTI'O IopsjaKa
BELEH M aApecysiCh K COCTAaBUTENSIM 3aKoHOB, Iletp I B cBoe Bpems
CTpOXKAMIIIe MOBEJICBA, YTO €CJIM KTO 3aKOHbI OyJeT «albl Kak Jisi-
MaTh», TOr0 HAUIEKUT cedb po3ramMu. Ho ceroiHs maHHBINA MeTpoB-
CKHM{ Haka3 He JIeHCTByeT. A eciu OBl U IEHCTBOBAJ, TO €1Ba JIU €T0
MOYKHO OBUIO OBl HCIIOJIHUTH, TAK KaK 3aKOHbBI H3/IAI0TCS Y HAC KaK Obl
Oe3BIMSIHHBIME, TO €CTh 0e3 yKazaHusi WX cocraBuTened. VI Mbl He
3HAaeM, KTO UX «JISTMAeT», TO €CTh KTO HHULMUPYET UX MPHUHSITHE, KTO
UX pa3padarbIBaeT, KTO TOTOBUT MX MPOEKTHI, IPEACTABIISET 3TU MPO-
€KThl 3aKOHOJIaTeN0 Ha paccMoTpenue u T.4. [lo kpaitnelr mepe, cBe-
neHust 000 BceM 3TOM He MPHUBOISATCS TPU OMyOJIMKOBAHUUA TEKCTOB
3aKOHOB, a TIOATOMY COBEPILEHHO HETOHITHO, KOTO K€ BCe-TaKM HAJI0
«cedby, €CJIM TOT WJIM MHOW NMPUHSTHIA 3aKOH OKa3bIBaeTCs «a0bl Kak
CIISITTAHHBIMY.

K paszpsay Takoro poja 3aKOHOAATEILHONW «HEKOHAWUIMI» MOMXHO
OoTHecTH, HarpuMep, DenepanbHbIi 3akoH OT 8 aekadps 2003 roxa — B
TOH €ro 4acTu, B KOTOPOH MM Oblia OCYIIECTBIIEHA KPUMUHAIN3AINN
JeSTHUN, CBSI3aHHBIX C HAPKOTUYECKUMH CPEACTBAMH M TICHXOTPOII-
HBIMU BEIIECTBaMHU, a Takxke AuddepeHInpoBaHa OTBETCTBEHHOCTH 32
HUX C y4ETOM KOJMYECTBA «Pa30BBIX J103» Ha3BaHHBIX CPEICTB M Be-
IIECTB, HAXOAIINXCSA B HE3aKOHHOM 000poTe. 3a 3aKOoH, (aKTHUECKH
(M TOPUINYECKH TOXKE) JIETATM30BABIINHN «J103b1», HUKTO TaK U HE OBII
«BBICEYCH», XOTS BCE OCHOBAHUS JIJIsl 3TOTO, TyMAaeTCsl, UIMEJIHCh.

3aKkpemisiTh 3a 3aKOHAMH MMEHAa WX MHULMATOPOB U pa3padoTdm-
KOB HEOOXOJIUMO He MObKO OJi M020, UYTO 3HATh, KTO JIOJDKEH OTBe-
4aTh 33 UX Ka4eCTBO, KOTO CIIeAyeT HAaKa3bIBaTh 32 UX HECOBEPIIEHCT-
BO, a KOTO, MOXKET OBbITh, U TMOOJIATOJapUTh 3a HX OE3yNmpeyHoe Co-
BEPILECHCTBO, HO ewe U OJis Mo20, 9TOObI 00IIECTBO MOTJIO PACCUNTHI-
BaTh HA TO, YTO MHHUIIMATOPHI M Pa3pabOTUMKN 3aKOHOB Pa3bACHAT UX
3HAa4YCHUE, Ha3HAuUCHHE, OOLIMIA CMBICI M COJEpIKaHUE, PACCKAXKYT B
IMpeccCe, KaK X HAAJIC)KUT IMOHUMATD, CO6J'IIOI[aTI>, HUCIOJIHATD, IIPUMC-
HSTh, U3BJIEKATh U3 €r0 03BOJICHUI MPaKTUYECKyI0 Mojn3y. Ceituac
JKe, KOrJa HUKTO HE 3HAeT, KTO MHUIUHUPOBAI TOT WM MHOH HOBBIN
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3aKOH, KTO €ro pa3padaThIBaji M MPOJIBUTAI 110 dTAllaM 3aKOHOTBOpYE-
CKOTO IpoIecca, 3a pazbsCHEHUE ero OepyTcsl 4acTo JIIOIH, JaJIeKue
OT BCEro 3Toro. ECTeCTBEHHO, OHU JOBOJIBHO YaCTO ACNIAIOT JIaHHYIO
paboTty, Tak cka3arh, HA0OYM, HayTaJ, KaK MPHUJIETCS, TO €CTh KpaifHe
HEeKBaTH()UIIUPOBAHHO.

JIro06oit mpoekT B j1r000# chepe KUIHEISATSIALHOCTH, KpoMe cde-
Pbl 3aKOHOTBOPYECTBA, COMPOBOXKIACTCS, KAK M3BECTHO, Pa3BEPHYTOM
MOSICHUTEIILHOM 3aITUCKOW, 000CHOBBIBAIOIICH BCE, YTO KacaeTcs Mpej-
JIO)KEHHBIX PEIIeHNH, BKIFOYasi BOPOCHI SKOHOMUYECKOoW 3¢dderTrB-
HOCTH BHEIpPEHHUs MpoekTa. Takoro poja «IOSICHUTEIbHBIE 3aIUCKN»
uMenn Obl, JyMaeTcs, 3HAYMTENbHYIO IIEHHOCTh M TPH MOATOTOBKE
ITPOCKTOB HOBLIX YI'OJIOBHBLIX 3aKOHOB, BKJItOYasA TC€, KOTOPbIMH B )IGfI-
cTByrOIIMA YrosoBHbIH Kojekc P®D BHocaTcs usmeHeHus. Benp 3tu
3aKOHBI PEHIAlOT HawOosee OoOJe3HEHHBIE IJIs TPaKAaH BOMPOCHI, a
MMEHHO BOTIPOCHI MPECTYMHOCTH W HAKA3yeMOCTH OOIIECTBEHHO Omac-
HBIX JIeSHUHA. 371eCh 3aKOHOJATelh OCOOCHHO BHUMATEIBHO JOJDKEH
CMOTpETh Ha ce0sl KaK Ha €CTECTBOMCIBITATENS, KOTOPOMY HET HE0OXO-
JUMOCTU YTO-TO «BBLIyMBIBATHY», IOCKOJIBKY OH XOPOLIO BHJHUT COOT-
BETCTBYIOIINE KU3HEHHbBIE TIOTPEOHOCTH M MHTEPECHl M YBEPEHHO pac-
MaxXuBaeT Mepesi HUMHU CBOU (3aKOHOJATEIIbHBIE) «LTIO3bD).

3akoHOAATENb, KaXKABIH pa3 TMpUHUMAs TOT WIM WHOW 3aKOH,
JIOJDKEH HE TOJBKO TIPEAIoaraTh, HO M Ha BCE CTO MPOIEHTOB OBITh
yOEXKICHHBIM B TOM, YTO KaXKJbI TIPUHSATHIA U OMyOIMKOBAHHBIN UM
3aKOH OyJIeT He TOJBKO JOBEACH 00 8ceoduye20 c8edeHust, HO U J0CTa-
TOYHO IOJHO, TOYHO U BO BCEX OTHOUICHUSX M CMBICIAX MPaBUIbHO
MOHAT TpakJJaHAMH — Pa3yMeeTcsl, He TOJILKO IMOTOMY, YTO 3aKOHO/a-
TCJIb PAaCCUMUTHIBACT HA TO, YTO HAllU I'PaXJaHC — «IIOHATIMBBLIC) JIIO-
IIH, HO €Il U TTOTOMY, YTO 3aKOHOJIATellb B IMEPHO MEXKIY OIyOIHKO-
BaHHEM 3aKOHA M JIOBEJIEHHEM €ro JI0 BceoOIero cBeaeHus: (ooHapo-
JIOBaHMEM €Tr0), C OJIHOM CTOPOHBI, U BBEJICHUEM €r0 B CHIIYy — C JIpY-
TOW, MPOBENET JOCTATOYHO OOIIMPHBIA KOMILUIEKC Mep, HalpaBiIeH-
HBIX Ha Pa3bsICHEHWE TpaKIaHaM 3HAYCHUs, Ha3HAYCHUS, OOILEro
CMBICJIa U COACPIKAHUA BHOBD ITPUHATOI'O 3aKOHA.

IIpexxne Bcero, IMEHHO 01 Y20JI08HO20 3aKOHOOAMENbCMEad BaX-
HO, 4TOOBI €ro XOPOIIO 3HAIM ¥ MMOHUMANHU JItoU. Beap Hemb3st yerno-
BEKa CakaTb B TIOPHMY 3a TO, B 3alpEIIEHHOCTH Yero OH HE OCBEIOM-
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JICH, €CJIM OH HE 3HAET M HE MOHMMAET 3aKOHA, 110 KOTOPOMY €ro coOH-
paroTCsl CyIUTh WM, MOJKET OBITh, YKe CylIsT. B 1aHHOM CBsI3M clienyeT
UCKJIFOYNTh U3 NPAKTUKKU 3aKOHOTBOPYECTBA TaKylO HMPABOBYIO TPaau-
M0, B COOTBETCTBUH C KOTOPOI HOBBIE YTrOJIOBHbBIE 3aKOHBI BBOJSTCS B
CUIIy co OHA ux onybnuxoeanus. Hano naBath rpaxaaHaM J0CTaTOYHO
MPOJIOJDKUTENILHOE BpPeMsl ISl O3HAKOMJICHUsI C 3aKOHOM M OCMBICIIe-
HUS ero TpeOOBaHMi, HA TO, YTOOBI KaXKIblii MOT B3BECHTDH BCE «3a» U
«IIPOTHB», COM3MEPUTH BO3MOKHOCTU COOMIOJICHUS (MCIIOTHEHHMS) WIIN
HapyIICHUsI 3aKOHA C COOTBETCTBYIOIIMMH TIOCIEICTBUSMH TaKOTO
CBOETO0 MOBEACHUS — BBITOIAMH WIIH YILEMJICHUSIMH.

MOXHO TOHSTH 3aKOHOJATENs, KOTOPBIM ClieAyeT TaKoW yCTaHO-
BUBIICHCS TPAJUIINN — BBOJMTH 3aKOHBI B CHUIIY CO OHsL UX ONYOIUKO-
eanus. Benp ecau gata BBeIEHHsI BHOBb IIPHUHATOIO 3aKOHA B CUILY
OTCpodYeHa Ha Kakoe-To Oosee Mmo3aHee BpeMsi, TO JIOAN K 3TOMY Bpe-
MEHH IIPOCTO 3a0BIBAIOT €ro (€Cu, KOHEUHO, BOOOIIE YTO-TO 3HAIU O
HEM — BO BpeMsl €ro onyOJIMKOBaHUs), U IPAKTUYECKOE BBEACHUE €ro
B CHJIy BOCIIPHHUMACETCSl IPaKJaHAMHU KaK... «CHET Ha TOJIOBY» HIIU
KaK... «TpOM cpenu sScHOro HebOa». UToObI MCKITIOYUTH TMOMOOHBIN
(«cHOTCIIMOATENBHBINY) «3(h(HEKT» MPAKTHIECKOTO BBEACHHUS B CHITY
3aKOHa, Hall0, KaK MUHUMYM, 32 HEJEJIO J0 BBEICHHS BHOBb IPHHS-
TOr0 3aKOHA B CHJIIY CHOGa OIlyOJINKOBATh €ro, IPUYEM ClIelyeT Ipo-
IyOIrpoBaTh OPUIMATBHYIO ero myonukamnuio (myomukamuio B «Poc-
cuiickoii razerey, «llapnamentckoii razere» U B «CoOpaHUM 3aKOHO-
natenscTBa Poccuiickoit denepannny) myOauKanueil B crienuaibHO
YUPEKACHHON Al 3TOW LEJM M M31aBaeMOH MAacCOBBIM THPAXKOM
(name mpennoxxenne) «HaponHoii razere». BecbMa BaXHO H3BICKATh
CpecTBa sl OecniamHol AOCTaBKH SK3EMIUISIPOB JaHHOTO U3AaHUS
rpaxkJaHaM B UX KBapTUPbl U UHAMBUIYAJIbHBIE 0MA.

Heo6xomumo npoBOANTE YpoKu npasa Ha TEIEBUACHUHU — TIO THILY
TOTO, Kak cevac BpeMs OT BPEMEHH JAIOTCS TaKWe YPOKH IO HCTO-
puM, nureparype, (U3MKE M HEKOTOPBIM JPYTUM JUCLUILUTUHAM.
JIOIKHBI MOAKITIOYATHCSI K paboTe 1O MPaBOBOMY ITPOCBEILICHHIO TPa-
JKJIaH TakXkKe pajuo W OyMa)KHbIe CPEJCTBAa MaccOBOW MH(OPMAIHH.
Ecny, KOHEYHO, OHU HE XOTAT OYEPEIHbIX «KAaTAaKJIM3MOB U Oypb», a
XOTST MPaBOIOPSIKA, 3aKOHHOCTH M, KOHEYHO K€, CBOOOIBI OT Ipe-
CTYIUJICHUM.
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BausiHue puMCKOro npasa Ha pa3BUTHE IPABOBOM
CHCTeMbI AHTAUM'

NpaBoBasi KyAbTYpa; IPaBOBasi CHCTeMa; AHTAMS; PHMCKOE IIPaBo

E.A. Copoxuna

kandudam rwpuduteckux HAyK, accucmenm xaPedpvt meopuu u ucmopuu zocydapcmea u
npasa Poccuiickozo ynueepcumema opyx6vt Hapodos

B pamkax eBporieiickoii IpaBOBOI KyJIbTyphl HarOOJIee BIHATENb-
HBIMU SIBJISIFOTCSL JIB€ ITPABOBBIC CHCTEMBI — POMaHO-TepMaHcKast (KOH-
THUHEHTAIbHAs) U aHIVIO-aMEPHKaHCKasl (aHIJIo-cakcoHckas). Kaxmoit
U3 HUX TPUCYIIN CBOM OCOOCHHOCTH M OTJIMYUTENbHBIE YEPThl, KOTO-
phle TIPOSIBIISIFOTCS] B CUCTEME MCTOYHHMKOB MPaBa, B CyIeOHOM ITpoIiec-
ce, B METOJ[ax MMO3HaHus (M3ydeHus ) mpaBa u T.1. [Ipu 3ToM ocHOBHOE
pasnuune oOBSICHSACTCS BIUSHUEM PUMCKOTO TpaBa, KOTOPOe, KaK yKa-
3BIBACTCS, U IIPEIONPEAEINIIO CYLTHOCTD KaX 101 U3 HUX .

JelcTBUTENbHO, TIPU MCCIEA0BAHUM POMAHO-TE€PMAaHCKOM MpaBo-
BOI CHCTEMBbI HU y KOI'O HE BBI3bIBAET COMHEHUH, UTO PUMCKOE IIPaBO
SIBIISIETCS €€ OCHOBOM, HEOTheMJIEMOHM uacTblo pa3BuThsa. Hambomee
Ppa3HOPEUYMBBIE MHEHUS BBICKA3bIBAIOTCS 110 IIOBOY BIMSIHHUS PUMCKOTO
IpaBa B TOM ClIy4ae, KOrJia peub UICT O MPaBOBOM cucteMe AHInU. B
YaCTHOCTH, TIOAYEPKUBACTCS, YTO TEPPUTOPHS, T/Ie HE OBLIO Pelennn
PUMCKOTO TipaBa — AHIIIHS . YKa3bIBaeTCs, YTO «00Iee TpaBo (com-
mon law) Ha TPOTSHKEHUU CTOJNIETHH pa3BUBAJIOCh B KauecTBE 0cOOOro

! YccnenoBanue BBIIONHEHO npu ¢uHancoBoit nmogaepxke PIH® B pamkax HaydHo-
HCCIIEI0BATENBCKOTO MpoekTa «CpaBHUTEIBHOE HCCIEJOBAaHUE MPABOBBIX KYIBTYPY,
ripoext Ne 09-03-00-647A.

% Donahue C. Jr. Reviewed work(s): The Making of the Civil Law by Alan Watson. //
Michigan Law Review. Vol. 81. Ne. 4. 1983. P. 972.

* Watson A. The Importance of «Nutshells» // The American Journal of Comparative
Law. Vol.42 Ne. 1. 1994. P. 11.
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AHTVIMIACKOTO TOCTHIKCHUS»', M DBOJIOLHS AHIIHHCKOrO mpaBa IUIa
CaMOCTOSITENIBHBIM ITyTEM HE3aBUCHMO OT BIJIMSTHUSI PUMCKOTO npaBaz.
C npyroif CTOPOHBI, OTMEYAeTCs, YTO B TOM CIJIydyae, eClid paccMaTpu-
BaTh CpeJHEBCKOBOE aHMIMIICKOe TIpaBo, OOHAPYKUBAETCSI MHOTO 00-
LIEero ¢ pPIMCKPIM OOpaiaeTcss BHUMaHWE, YTO MpaBo Puma wrpano
Ba)KHYIO POJIb B Pa3BUTHU [IPABOBBIX HHCTUTYTOB AHrmn'.

Jymaercs, Ipy pacCMOTPEHHH BOIIpOCAa O Pa3BUTHM IPABOBOM
cucTeMbl AHIJIMM yTBEpPXKAaTh, YTO B TOT WJIM MHOW MEpHO] MMela
MECTO PELENLMs PUMCKOTO ITpaBa — KPaHHOCTb TaKas ke, KaK U OTpH-
[[JaHUE BCSAKOTO ero BIUsSHUA. B 1aHHOM ciiydae menecoobpaszHo oOpa-
TUTBCS K TIPABOBOM MCTOpPWU, aHAIM3 KOTOPOH MO3BOJHUT BHISIBUTH
BO3MOXHBIE (DaKTOPHI PACIPOCTPAHEHUS] PUMCKOTO TIpaBa Ha TeppH-
TOPUU AHIJIUU.

Hauatpe cnenyer ¢ Toro, uro bpuranus sBisuiach MPOBUHIMUEH
Pumckoit Umnepuu ¢ [ B. H.3. 1 ocTaBanace €il 10 Te€X Mop, Moka B Ha-
yajie V B. pUMCKHE JIETMOHBI HE MOKUHYJIU ee TeppuToputo. IIpucyr-
CTBHE PUMJISIH B TE€UEHHUE CTOJIb JUIUTEIBHOIO MEPUO/Ia BPEMEHU 3a-
CTaBIISIET 33[yMaTbCA O TOM, YTO JOJDKHBI OBLUTH COXPAaHUTHCS CIEIBI
PUMCKOTO mpaBa emie ¢ TeX BpeMmeH. OJHaKo CyliecTByIoume (hakThl
HE TIO3BOJISIIOT TOBOPUTH O CKOJIb-HUOYAb CEPhE3HOM €ro BIHMSHUU Ha
JTAHHOM 3Tarie, 4To oOBsICHSIETCS psiioM mpuurH. Bo-nepsoix, bpura-
HUs BolwIa B coctaB Pumckoit Mrepun no3xe Apyrux TEPPUTOPUNA U
OblIa caMO¥l OTNaJCHHON, K TOMY JX€ OCTPOBHOW IMpoBHHIMEH. Bo-
BTOPBIX, MECTHOE HACEJIEHHE MOCTOSIHHO OKAa3bIBAIO CONPOTHUBIIEHUE
JABJICHUIO PUMCKUX COIHAIbHO-TIOINTHYECKUX CTPYKTyp. Hakowner,
bputanus Hukorma He OblIa IMOJHOCTHIO 3aBOEBAHA PHUMIITHAMM .
Kpome Toro, kak oTMe4aercsi, «Iocje aHTJIOCAKCOHCKUX HAO0eroB Ma-
JI0, YTO COXPAHWJIOCH OT PUMJISH, pa3Be, YTO OCTaTKU JOPOT U CTpoe-
HUH, 1a GOMBIIOI KAMEHHON CTEHBI'. Craenyer n100aBUTh, YTO U MPH

! Caenegem van R.C. European Law in the Past and the Future: Unity and Diversity over
Two Millennia. Cambridge. 2002. P. 2.
% Illepwenesuy I'. . YUeOHIK PycCKOro Tpazkianckoro mpasa. M., 1911. C. 36.
Lsatizepm K., Kemy X. BBeneHue B cpaBHUTEIEHOE HpaBOBeI[eHI/IC B chepe 4acTHOTO
npasa. T. I. M., 2000. C. 281.
* Scott J. B. Law The State, and the International Community. Vol. I. New York. 1939.
P.252
> Honpo6Hee cM.: [iebos A.I'. AHrius B paHHee cperHeBekoBbe. Boponex. 1998. C. 20.
8 Bepvan I'. [Jorc. 3amansast Tpauigs mpasa: smoxa hpopmuposanus. M., 1998. C. 357.



MesKAYHAPOAHDINA HCCAEAOBATEAbCKHI HHCTUTYT 187
http://www.mii-nauka.com

aHAJIM3€ aHTJIOCAKCOHCKUX KOMU(PUKAIMH TIPU3HAKOB BOCIIPHUSTHS
PUMCKOTO TpaBa MPaKTUYECKH He 00HAPYKUBACTCS .

O4eBUIHO, HEOOXOAMMO OOPATUTHCS K OJHOMY U3 TEPEIOMHBIX
MOMEHTOB aHIJIMHCKOM UCTOPUM — HOPMAHJICKOMY 3aBOEBAHUIO. XOTs
WCCIIEIOBAaHHS CBUJIETEIHCTBYIOT O TOM, YTO HOPMaHHBI HEIIOCPEICT-
BEHHO M HE NPHUBHECIH C COOOH PHMCKOE MpPaBO, OAHAKO HMEHHO
JTaHHOEe COOBITHE TMOBIMAJIO HAa YCTAaHOBJIEHHE, KaK OTMEYaeT HeMell-
KM yueHslid P. [luMMepMaH «MHTEUIEKTYAJIBHOTO KOHTAKTa» MEXKIY
AHriaMei 1 KOHTHHEHTAJIbHOI EBpOHOﬁZ.

[lepron cpenHEBEKOBBsI SBISETCS OCHOBOIIONIATAIOIINM JUTS Pa3BH-
TS 1 (POPMHUPOBAHUS €BPOMEHCKOM MpaBOBOM KylbTypsl, a XI-XII BB —
UHTEJUIEKTYaIbHbII PeHeccaHe Kak JyIsi KOHTMHEHTaIbHOW EBpolibl, Tak
u Aurymmn. Tak, B Mtanuu ObUTa OCHOBaHA IIKOJIa B bosioHbe, I7ie B KOH-
e XI B. BO3porioch 00y4UeHHe TIpaBy, ¥ YATATUCH JIEKIIUHU 110 PUMCKO-
My mpaBy. HoBoe ABHKEHHE HMMENO CBOMX NPUBEP)KEHIIEB, OJHUM W3
KOTOPBIX ObUT yueHblid JlomOapmuu — Bakapuii (Vacarius). IlpumepHo B
1145 r. Apxuernuckon TeoOasa mpuriacui ero B AHIVIMIO U OKa3a-
HUS eMY TIOMOIIIY B PEIIIEHUH TIPAaBOBBIX BOTIPOCOB.

Bakapwuii Hauan mpernogaBaTe puMckoe mpaBo B Kenrepoepu, u Be-
positHo, B Okcdopie. OH U3BECTEH TEM, YTO COCTaBHJI COKPAIICHHBIH
BapuanT 50 xaur durect m 12 xaur Komekca, cCOOTBETCTBYIOIMNA 00-
meit crpykrype Uncturynmit — Liber Pauperum. V3 HazBaHUS paOOTHI
CJIeZlyeT, YTO OHA TpeJHa3HaYaIach Uil OCTHBIX CTYJICHTOB, KOTOPHIC
HE MOTJIM PUOOPECTH KOIMUU PUMCKHX UCTOYHHUKOB, & TAKXKE JJIS TEX,
KTO HE OBLI roTOB IipoaHanu3upoBatb Corpus Juris Civilis B TIeIoM.

Hecmotpst Ha To, uro Bakapuii 3aHMMalicsl NpenojaBaTesibCcKon
NeSITEIbHOCTBIO HE0IT0e BpeMsl, TaK Kak ObLI m3rHaH Kopoiem Cre-
(aHoM, 0fHAKO ero o0y4YeHHe MOJYYHIIO PacCIPOCTPaHEHNE, U BCKOPE
Oxcdopa npocaaBuiICcs CBOCH MIKOIOH PUMCKOTO IpaBa’.

! Plucknett T.F.T. Edward I and Criminal Law Criminal Law. New York. 1960. pp. 6-7.;
Senior W. Roman Law in England before Vacarius // Law Quarterly Review. Vol. 46.
1930. P. 197.
2 Cm: Lummepmann P. PUMCKOE TPaBO M TapMOHH3AIIMS YacTHOTO npasa B EBpore. //
eBHee 1paBo. [vs antiqvvm. 2005. Ne 1(15). C. 168.
Iempywesckuii /[. M. Ouepku W3 UCTOPUM aHIIIMHCKOTO TOCyapcTBa M OOIIeCTBa B
cpennue Beka. M., 2003. C. 98.
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B teuenue XII-XIII BB. B 3anagHoit EBporie co3natoTcs yHUBEPCH-
TETHI, ACATETHHOCTh KOTOPBIX CIIOCOOCTBOBAJIA TTOSIBJICHUIO HOBOM ITPO-
(heccHoHAITBLHOM TPYIIIBI — FOPUCTOB. Bce OHM MONyYann OJHO W TO JKe
o0pa3zoBaHue, MCIOIB30BAM TOT )K€ METOJ| — CXOJACTUYECKHi, U BCe
MMEJM BO3MOYKHOCTD TIOJIb30BAaThCA OAHUMH M TEMH K€ MCTOYHHKAMHU
10 PUMCKOMY U TipaBy. Ciie/lyeT yHoMsHyTh, uTo B KoHIle XII B. ydeHbie
EBporibl BbIpakaiu HEJTOBOJILCTBO, YTO IMPABO (B TOM YHUCIIEC PUMCKOE)
BBITECHSAET BCE JAPYTHE NMPEIMETHI, TOCTONHbIE U3YUEHHS .

[Ipu 3TOM MOBBILIEHHAS MOMYJSIPHOCTD IOPHIMYECKOro oOpazoBa-
HUS, OCHOBAHHOTO Ha U3yYEHWH PUMCKOTO TpaBa, B AHTIIUU OOBSICHS-
JIach TEM, YTO OHO J1aBajio IIMPOKYIO BO3MOKHOCTb CHIEaTh Kaphepy B
rocyJapCTBEHHOM ammnapate. JIuily, UMeBIIEMY [1O3HAaHUS B PUMCKOM
mpaBe, ObLIO JIeT4e MOCTYIIUTh Ha CITy’K0Y K KOPOJIIO B KAYeCTBE CYIbH,
JUTIIOMAaTHYECKOTO TIPECTaBUTENA-TIOCIaHHUKA WITH JIaXkKe COBETHHKA”.

®DakThl CBUIETEILCTBYIOT O TOM, yTO B TeueHue XIII B. B AHrimnm
CYILIECTBOBAJIM IIKOJIBI, B KOTOPBIX MPENOaBaloch PUMCKOE npaBo3 .
Cnenyer ormetruts, uto B 1234 1. I'enpux Il 3ampetun mzydenue
puMckoro npasa B JIoHOHE, a ABa roja CIyCTs MarHaTbl AHIJIMU B
MepToHe BBICTYNWIN TPOTUB JIFOOOTO M3MEHEHUS aHTIUHCKUX OOBI-
gaeB. TeM He MeHee, MpernoaaBaHue puMCKoro mpasa B Oxcdoprae u
KemOpmmke mnpojosmkanock. bornee Toro, mccienoBaHue yHHUBEPCHU-
TeTcKuX 3amuce bomonsm XV B. IOKa3bIBaeT, YTO 3HAUUTEIBHOC
YHCII0 aHTIMYaH NpUe3Xkajo Tyaa JUId TOoNIydeHHsl cTereHei B o0nac-
™ npaBa4. JlanHble 00CTOATENBCTBA MOATBEPKAAIOT KOCBEHHOE BIIHSI-
HHUE PUMCKOT'0 Ha aHTJIMIICKOE MPaBO.

Kpome toro, npenonaBanue u U3y4eHHe HE TOJIBKO PUMCKOTO, HO
¥ KaHOHWYECKOTO TIpaBa B YHUBEPCHUTETaX CIIOCOOCTBOBAIIO PACIIPO-

" Turner R. V. Roman Law in England before the Time of Bracton.// The Journal of Brit-
ish Studies. Vol. 15. Ne. 1. 1975. P. 7-8.

% Toncunos. B.A. PuMckoe TIpaBo B CPeIHEBEKOBOH AHIINM // AHTHuHas JIpeBHOCTE 1
Cpennne Beka. Beim. 22: TIpoGaemsl conmansHoro passutus. Ceepmiosck. 1985. C.
126.

* Turner R.V. The English judiciary in the age of Glanvill and Bracton, c. 1176-1239.
Cambrige. 1985. P. 226.

* Mitchell R. J. English law students at Bologna in the fifteenth century // English Histor-
ical Review. Vol. 51. Ne. 202. 1936. P. 270
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CTPaHEHHUIO PUMCKOTO TpaBa B AHTIMH. V3BeCTHO, YTO pOJib KAHOHU-
YEeCKOIo MpaBa MOBbIILIANACH OCTENEHHO, U eciin [V-V BB. — Havaib-
HBII 3Tan ero pa3BuTus, To K XII B. 0HO «cTano ius commune AJis BCe-
0 XPUCTHAHCKOrO MUpPa» . L[epKOBb MOy UHIa 3HAYNTETBHYIO BIIACTD
U ycuiniia cBoM nosuiu B EBporie, B ToM yncie v B AHrimu. OKoH-
YaTenbHO chopMupoBaiach CUCTEMa KaHOHUYECKOTo IMpaBa, KOTopas
OCHOBBIBAJIACH HAa MUCHMEHHBIX, TEOJOTHMYECKMX H (PHIOCOPCKUX
MIPUHIMIIAX, & TI0 CBOEMY COJIEPKaHMIO, Oblla TECHBIM 00pa3oM CBS-
3aHa C pUMCKHUM mpaBoM. [Ipu 3TOM, Kak oTMeudaeTcs, MOMbITKA pa3-
JENUTh, YTO OBIJIO PUMCKHMM II0 MPOMCXOXIEHHIO, & YTO MPUBHECIIO
XPHCTHAHCTBO, SBJISETCS GECCMBICICHHOM .

[IpencraBisiercsi BO3MOXKHBIM BbIIENUTh €LIE OAMH HCTOYHUK
NPOHUKHOBEHHsI PUMCKOTO NpaBa B AHIIIMM — MPaBOBasi JOKTPHUHA
(ropucnpynennus). Beap HEBO3MOXKHO TMOHSATH pa3BUTHE 3alaJHBIX
NPaBOBBIX CUCTEM B OTPBIBE OT AEATEILHOCTH IOPUCTOB U MX Teope-
TUYECKUX BO33peHMH. B 4acTHOCTH, KOHTHHEHTAIbHOE MPaBO HE Oy-
JIeT TeM K€ caMbIM 0e3 PUMCKHX IOPUCTOB, B TOCIEAYIOIIEM IJ0cca-
TOPOB M KOMMEHTATOPOB, HIKOJbI €CTECTBEHHOI'O IpaBa, HEMELKON
HUCTOPUYECKOI LIKOJIBI IpaBa U T.I1.

IIpuMeHUTENTHEHO K aHTVIMHACKON TPAaBOBOM CHCTEME CIieAyeT o0pa-
TUTHCSL K TEM HAay4YHbIM pabOTaM, KOTOpbIE TIOBJIMSUIM Ha PACIpoOCTpa-
HEHUE PUMCKOro IpaBa. B nmurepatype TpaJWIIMOHHO yKa3bIBAIOTCS U
AHAJIM3UPYIOTCS 1Ba TAKUX MPOU3BeNIeHUs. Bo-miepBhIX, 9TO cTapeiimast
Kiaccuueckass pabora — TpakTaT o 3akoHaX M OObIYasX AHIIIHH, CO-
CTaBJICHHBIN BO Bpems mnpasieHus ['enpuxa II roctuipapom Panyib-
dhom I'muswimom (Tractatus de legibus et consuetudinibus regni An-
gliae, tempore regis Henrici secundi compositus, Justicia gubernacula
tenente Ranulpho de Glanvilla). Bo-Bropsix, paboTa, koTopasi Obuia
HanMcaHa yepe3 MoJICToNeTrs: — TpakTaT o 3aKoHaX W 00bIYasgx AHIVINU
I'enpu ne bpakrona (Tractatus de legibus et consuetudinibus Angliae).

O6pamasich K TpakTaty | IPHBHIIIA, CIEIyeT OTMETUTb, YTO BIIHS-
HHE PUMCKOr'O IIpaBa MpocieKuBaeTcs, HaurHas ¢ [Iposora, a cam oH

' TlogpoGuee cm.: Martinez-Torrén J. Anglo-American Law and Canon Law: Canonical
Roots on the Common Law Tradition. Berlin. 1998. P. 26.
? Ibid. P. 28.
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HanucaH Ha ocHoBe MHcTuTynuii. 113 puMmckoro npasa 3aMCTBOBAJIOCH
JIEJIEHNE NCKOB Ha IPa)<IaHCKHE W YTOJIOBHBIE, IPOBOJMIIOCH PA3INUNE
MEXKIy IBMKHMBIMH M HEIBIKUMBIMHU BEIIAMH, MEXIy BIAJCHHEM U
cobcTBeHHOCTRIO. OmpenereHHas 4acTh paOOThI, B YaCTHOCTH Kuura
X, B KOTOpO# cojepKaTcs MOJIOKEHUs, OTHOCSIIHMECS K JIOrOBOpPaM,
TaKKe HaBOJUT Ha MBICIIb O BIUSIHUN PUMCKOTO TIpaBa.

Hecmotps Ha 3TO, IpH CPaBHEHUU TMOJIOKESHUN paboThl [ JIIHBUMII-
Jla 1 MICTOYHUKOB PUMCKOTO IIpaBa, OKa3bIBAETCS, YTO HEKOTOPHIE I1O-
HATHUS] PUMCKOT'O IIPaBa Yy Kbl aHTJIMICKOMY, €CJIU HE MOJIHOCTBIO, TO
B 3HAYUTEIbHON CTETIEHH.

W3 tpakrara I'yHBUILIA BUHO, YTO BO3JAEHCTBUE PUMCKOTO Ipa-
Ba Ha aHIVIMIICKOE OBbLIO M0 MPEUMYLIECTBY BIMSHUEM CIIOCO0A HOpHU-
JUYECKOT0 MBIIIUICHHUS, METO]a OOpaIIeHNs C IPAaBOBBIM MAaTEPHAJIOM.
[TosTOMY HE YIUBHUTENBHO, YTO OH OIICHWBAETCS CIEIYIOIUM 00pa-
30M: «BEJIMKHH YpOK PHMCKOrO TpaBa Uil aBTOpa TpakTara ObLIO
co3znanue armocgepbl, KoTopas yOeKaaeT B TOM, YTO Jake aHTJIMH-
CKOE TIPABO JOIIKHO BBITH 00HEKTOM HAyUHOTO H3YUEHH» .

Ilo cpaBuenuto ¢ padoroii ['myHBMIIIA, TpakTaT bpakroHa — mep-
BbI HAyUYHbIi KOMMEHTApUH K aQHIJIMICKOMY IpaBy, KOTOPbIA BbI-
TIOJIHSJI HE TOJIBKO TEOPETHYECKHE, HO U MPECIIe0BAll IPAKTHYECKUE
uenu. Ero ocHOBOH SIBISUIMCH PEIIEHUsT KOPOJIEBCKUX CYJOB, K KOTO-
PBIM JIaBAIKCH TIOSICHUTENLHBIC 3aMEUaHMsl C TMOJOXKHUTENbHOW 100
OTPULIATEIILHOU OLIEHKOM.

Opnako U1 HancaHust pabotsl ['enpu bpakToH ucnonbs3oBan uc-
TOYHUKH HE TOJBKO aHTIIMHCKOTO MPOUCX0XkaeHus. JlocToBepHO yc-
TAHOBJICHO, YTO 3TO OBUIM MCTOYHMKHM PUMCKOIrO Ipasa, a B OoJbLIeH
CTeNeHN TeKCThI npodeccopa npasa bosoHckoro ynusepcurera Ano,
KoTOphIM ObuTH Hanucaubl Summa Konekca u Muctutynuii FOctu-
HUaHa.

IIpu 3TOM CcTeneHp 3aMMCTBOBAaHUS pUMCKOTo npasa bpakrom no-
pa3HOMY OLIEHHMBAETCs B JMTeparype. B wacTHOCTH, oTMeuaeTcsl, 4To
BpakTon Obl1 BHICOKOKBAIN(UIIMPOBAHHBIM CIIELUATUCTOM B 00J1aCcTH
PUMCKOTrO MpPaBa, «HCHOJIb30Bal PUMCKYIO TEPMUHOJIOTHIO C yAHMBH-

! Plucknett T, F. T. Concise history of the common law. London. 1956. P. 256.
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TEJIbHBIM MAaCTEPCTBOM, YCOBEPILECHCTBOBAJ OINPEACICHUS, YTOYHUII
[Octunuanay .

C apyroil CTOPOHBI, YKa3bIBA€TCSA, YTO 3HAHUS BpaKTOHA IO pUM-
CKOMY TIpaBy OBLTH HEYJIOBJICTBOPUTEIbHBIMUA. OH HUKOTA HE CIaBal
9K3aMEHOB Ha y4eHyro cterneHb B Okcdopie, U «3THM 0OBsCHsETCS
ero HE3HaYuTeIbHAsI M JOJTOBPEMEHHASI JTIOJDKHOCTh B Ka4eCTBE KO-
POJIEBCKOTO KnepKa>>2, a ero «MCIOJIb30BAaHUE PUMCKOTO MpaBa HE 3a-
HUMAET M TPEX CTPAHUI] ero KHUTH»".

IToguepkuBaeTcs, 4To, B CyIIHOCTH, HE Bce paBo bpakToHa aHr-
JUICKOTO TMPOUCXOXKACHUS, & BIUSHUE PUMCKOTO TIpaBa (OpPMaIIbHO.
BHe coMmHeHMs, OCHOBHAsI 4acTh — IMOJHOCTHIO aHIVIMHCKHE I10JI0XKE-
HUSI, © OH BO MHOTOM PAacXOIIUTCS C PUMCKUMHU Tekctamu. OmHako,
SICHO, YTO WM 3aWMCTBOBQJIMCH MOHSTHS, TPHHIINIIBI, KOHIICTIIIHH
PHMCKOTO TIpaBa Jyisl TOCTPOSHUSI OCHOB aHTJIMICKOTO TipaBa. Ero mo-
3HaHUs B 00JAaCTH PUMCKOIO IpaBa MPHUBEIU K OOCYXKISHHUIO IPO-
0JieM, KOTOpbIE OBLIM JIaJICKU OT JIFOOOTO0 COBPEMEHHOTO eMy Cyie0-
HOT'O pa36I/IpaTeJ'IBCTBa4.

I'maBHas mpuyMHA MOMXOOHBIX PACXOXKACHUN, BUIANMO COCTOUT B
TOM, YTO TIPH aHANM3€ TpakTara BpIKTOHA MUBHIUCT BUAWUT TOPa3io
OOJIBIIIE PUMCKOTO TIpaBa, YeM HCTOPHK OOIIero IpaBa. Bo3MoxkHO,
ero «3ajava 3aKIrovaiiach He B TOM, YTOOBI BOCIIPOM3BECTH YUCHUS
IOctuHnana u Ano, a B TOM, 4TOOBI IIPUMEHUTh UJEH H SI3bIK, KOTO-
pbie OH OOHAPYIKUII B UX KHHUraX JUIs LEJIel aHTJIUHCKOro npaBa»5 .

CrenyeT ynoMsiHyTbh, YTO MPOHUKHOBEHUIO PUMCKOI'O IIpaBa CIio-
CcOOCTBOBAIIM U AHTJIUHACKHE CY/IbI.

Taxk, oy BIUsHHEM PUMCKOW KaTONMM4YeCKOW IEepKBH, ObLIa Tpe-
oOpa3oBaHa cyae0Has poIeaypa U FOPUCAUKIIHS IIEPKOBHBIX CYJIOB B
Anrnun. B XII-XIII BB. mMOTHOMOYHS IIEPKOBHBIX CYJI0B OBLITH BeCbMa
OOIIMPHBIMUA, OHU PACCMATPHUBAIIA BCE CIIy4au, KOTOPBIC IMOJIAIaTH

" Ibid. P.53.

2 Ibid. P. 48.

3 Edward D. Re. The roman contribution to the common law // Fordham law review.
Vol. 29. 1961. P. 472.

* Holdsworth W. S. A History of English Law. London. 1972. P. 231.

> Bracton H. On Laws and Customs of England. Vol. 1. Cambridge. 1968. P. XXXIIL
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T0J] KATETOPHIO «3a00THI O UENOBEKe» . B KOMIICTCHIINH [EPKOBHBIX
CyZI0OB HAaXOJWJIHCH CIOPBI, OTHOCSLIMECS K CEMENHOMY, HaClIEACT-
BEHHOMY IIPaBY, TaKXK€ «OHM BEIM JIeNa, CBA3AHHBIE C KIATBAMH,
oOeIaHusIMH, T.€. BCE T€ ClIydaH, KOI/la rapaHTHEH SBISUIOCH JaHHOE
cioBo»” 1 T.1. TIpeicTaBHTEN LIEPKBH 3aHMMAIN MPOYHBIC MO3HINA
U B KOPOJIEBCKOM cyJe, B kotopslil B XIII B., kKak nmpaBuiio, BXOAWIN
«apxuenuckon KentepOepuiickui, 1Ba WM TPH MOCBALICHHBIX B Y-
XOBHBIW CaH YMHOBHHKA, KOTOpPbIE COOMPANIUCh CTaTh CMUCKOIAMH, U
NI [BA WIM TPH MHUPSHHHA» . SHAYMTEIHHOC BIMSHHE LEPKBH B
AHIINN COXPAHAJIOCH B TE€UEHHE JUINTEIBHOTO BPEMEHH, a [IEPKOBHBIE
CyAbl OCYLIECTBIISUIM CBOIO JIEATEIBHOCTb 110 cepeuHbl XIX B.

Crnenyer ynoMsHyTh Apyrue cyAeOHbIC OpraHbl, B PEIICHUIX KO-
TOPBIX, TaK WM MHAYE, TPOCIEKNBACTCS BIMSIHNE PUMCKOTO TIpaBa.

B uactHOcTH, B pemenusx cyaa Jlopaa-Kanunepa 3anMctBoBa-
nuch uenblie pparmentsl (6e3 usmenennit) uz Corpus Juris Civilis, xo-
TS MX MPOMCXOXIGHME HUKOTJa He Mpu3HaBazoch . Kpome Toro,
BIIOTH 10 cepennHbl X VI B. Ha JOMKHOCTh KaHIUIEpa Ha3HAYAIUCh
JIUIIA, BOCIIUTaHHBIE B [yX€ pUMCKOTO U KAHOHMYECKOTO TpaBa

Crnenyer ynomsinyth Pwmapckuii cyn (Court of Chivalry), xoto-
pBI MpekpaThi CBoe cymiecTBoBaHue B 1737r., HO B TCUYCHHE IJIH-
TEJIBHOTO TIepHoJia BPEMEH! MPUMEHSUT PUMCKOE TIPaBO B YTOJIOBHBIX
Y TPOKIAHCKHX Jieax (B paMKax cBoeil opucaukimu). B cynax ynu-
BepcuteToB Okcopaa u KemOpumka npu paccMOTPEHUH TpaKIaH-
CKHX CIIOPOB M HE3HAYUTEJbHBIX MpPaBOHAPYIIEHUH, UCKU CTYIEHTOB
Pa3GUPaNTKCh HA OCHOBAHHMH PUMCKOTO MpaBa’.

Bosiee cymiecTBeHHBIN BKJIaJ PUMCKOrO IpaBa MOKET OBITh Haii-
JIeH B UCTOPUM TOProBOTrO mpasa (law merchant), KOTOpoe TpeacTaB-
JSI0 cOOOW COBOKYITHOCTH HETMCAHBIX MPAaBWII U OObIUAEB, 3aKperl-
JSBIIMXCS B UCTOUHUKAX, HaunHa ¢ XII B. X0Tst 9TH 00bIYau 1 npaBu-
Ja, «0COOEHHO MPUMEHUMBIE K TOPrOBIAM, COCTaBIISIM B 3HAYMTEIb-

! Jenks E. A short history of English law: From the carliest times to the end of the year
1911. London. 1912. P. 21.

2 Mempywescruii J]. M. Yka3. cou. C. 98.

* Tomcunos B. A. Yxas. cou. C. 125.

* Scott B. S. Op. cit. P. 258.

> Ibid. P. 259



MesKAYHAPOAHDINA HCCAEAOBATEAbCKHI HHCTUTYT 193
http://www.mii-nauka.com

HOW Mepe «HOBOE» MpaBO, HEKOTOPBIE €ro YacTH, BIOXHOBIISIMCH
PHUMCKHM MpaBoM» .

I'maBHYI0 poJb B Pa3BUTHHM TOPTOBOTO TpaBa B AHINIMH CHITPal
Jlopn Manchuna, koTopslii Ob1T TTaBHBIM cyaseiit Cyma KopomeBckoid
ckambr. llloTnanmer mo MpoUCXoXkKJICHUI0, OH 3HAJ PUMCKOE IPaBo,
€ro UCTOYHHUKH, a TaKKe ObLII 00pa30BaH KakK B 00JIACTH TPa)IaHCKO-
ro mMpaBa KOHTUHEHTA, Tak u common law. Jlopn MaHchunn «mpoio-
JKHUJT IOpPOTY 3aMMCTBOBAHMIO aHTJIMICKAM TPaBOM TOPrOBOTO IPaBa,
OCHOBAHHOTO HA MPAKTHKE TOPTOBIEB KOHTHHEHTA M BpuTanmm»’, u
KOTOpOE CTaJI0 YaCThIO aHTJIMICKOTO MpaBa.

Jlpyrue aHTIMICKHE FOPUCTBI MPOSIBISUIM MHTEPEC K PHMCKOMY
IpaBy, TEM HE MEHEe, COXpaHssA HAIlMOHAIBHBIN XapakTep rmpaBa AHT-
nvu. B 1aHHOM citydae B KauecTBe MpUMepa MOXKHO YIIOMSIHYTh KOM-
MeHTapuii bidkcroyna k 3akonam Aurmuu X VIII B.

CyliecTBeHHOE BIHMSIHAE HA Pa3BUTHE aHIJIMHCKOTO MpaBa U €ro
WHCTUTYTOB OKa3aJld COYMHEHUS] N3BECTHBIX KOHTUHEHTAJILHBIX IOPH-
CTOB, KOTOpble OBLJIM OCHOBAaHBI Ha PUMCKOM Ipase. B uacTHOCTH,
¢parmentsl Tpakrata «O0 00s13aTenabCTBAX» M3BECTHOIO (paHIly3-
ckoro ydeHoro P. [ToTee 4acTo UTHUPOBANINCH HE TOJIBKO B y4eOHH-
Kax, HO M B cyze. Ero cyxkaeHus o «reopun BOIM» B 00A3aTEIbCTBEH-
HBIX MIPaBOOTHONICHUSIX OBbLIM B 3HAYMTEIHHON CTEIIEHU 3aMMCTBOBA-
Hbl aHrIMiickuMu ropuctamu’. B nene Taylor v Caldwell (1863 r.)
ObUIM 3aJI0KEHBI OCHOBBI JTOKTPHUHBI HEBO3MOXKHOCTH HCIOJTHEHUS
oOsi3arenncTBa (impossibility of performance) Ha OCHOBE TOJIOKEHUHN
P. IloTee 1 npuHIMIIA PUMCKOTO TIpaBa impossibilium nulla obligation
(HEBO3MOYXHOE HE MOXET BMEHATHCS B OOS3aHHOCTH). B cepemue
XIX B. Jlopn braxbepn noguepkuBan, xots civil law (cnemoBatenbHO,
Y OCHOBBI PUMCKOTO TIpaBa) He SIBISICTCS HCTOYHHKOM B aHTIIHHCKOM

" Lummepmann P. Yka3. cou. C. 170.

* Trakman L. E. The Law Merchant: the evolution of commercial law. Littleton. 1983. P.
27.

3 Ibbetson D. «The Law of Business Romey: Foundations of the Anglo-American Tort
of Negligence // Current Legal Problems. Vol. 52. 1999. P. 75.

* Pringsheim F. The Inner Relationship between English and Roman Law // The Cam-
bridge Law Journal. Vol. 5. Ne 3. 1935. P. 362.
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CyJle, OHO OKa3bIBaeT IMOMOILb B HCCIIEJOBAaHNH MPUHLIUIIOB, HA KOTO-
PBIX OCHOBBIBAETCS TIPABO .

CrnexyeT mpHU3HATH BEPHBIM CYXKJICHHE, YTO OOIIMPHBIE apeabl
AHTJIMIACKOTO TIpaBa (B OCOOCHHOCTH KOHTPAKTHOE IPaBO) BIOXHOB-
JAJIMCh U XapaKTCPU30BAJIMCh UACAMU W KOHUCIIOUAMU, HOpMaMH U
HWHCTUTYTaMH, B TOU XKe MEpPE CKOJIb U 06HII/IMI/I HWHTCJIJICKTYaJIbHBIMU
CKPBITBIMU TCHACHIUAMU eBpor[ef/'choro ius commune, NJINW HUCIIBITHI-
BaJIM BJIMSHUE JTUX TOCICAHUX. BpeMeHamu 3TO BEpHO gaxe s
JIOKTPHH, KOTOPBIE PACCMATPHBAIOTCS KAK TUITHYHO AHTIHICKIE’.

Takum oOpa3oM, UCTOpUYECKUE (PaKThl CBUACTEIHCTBYIO O TOM,
4TO (pOpMHpOBaHWE W Pa3BUTHE AHTIIMICKON MPAaBOBOM CHCTEMBI Ha-
XOJIMIIOCH B TECHOM KOHTAaKT€ C PHUMCKHUM IPAaBOBBIM HACIIEIHEM.
Haubonee oueBnIHOE BIMSHUE MPOSIBISIETCS B AMOXY KIACCHYECKOTO
cpenHeBeKoBbs. OIHAKO U B MOCIEAYIONIEM PUMCKOE MPaBO MPOJI0JI-
’KajJo BO3/IEHCTBOBATH HA MPABOBOE PAa3BUTHUE AHIIINU (XOTS U MEHEE
3aMeTHO). AHIIIMICKas TIpaBoBas cucreMa GOpMHUPOBAIACh HE TOJIBKO
B pe3yJibTaTe JIesATeIbHOCTH CyAOB obmero npasa. Hapsay ¢ Humm,
Jpyrue cyaeOHbIe opraHbl 00J1a1ai He MeHee IMPOKON FOPUCINKIIN-
edl, U WX JeATeNIbHOCTh MOYXHO paccMaTpUBaTh KaK JIOTIOJHEHHE K
MIpaKTHKe Cya0B o01mero npasa. Kpome toro, cieayer mpuHUMaTh BO
BHHUMAaHHEC, YTO AHTIINS OTHOCHUTCS K TOMY X KYJIbTYPHOMY MHUPY, YTO
W Jpyrue eBporeiickue crpanbl. OHa SBJsUIaCh aKTUBHBIM YYaCTHH-
KOM KYJbTYPHBIX COOBITHI, MPOUCXOJUBIINX Ha KOHTHHEHTE. BblIo
OBl HEBEPOSTHO, €CIM Obl CPEAM BCEro POJICTBEHHOTO KYJIbTYPHOI'O
OorarcTBa, aHIJIIMKACKOE MPaBO OCTATOCh Obl 3aMKHYTBIM U 000c00-
JICHHBIM.
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Hepapxuss HOpMaTHBHO-NIPABOBBIX AKTOB
OXPAHHUTEABHOIO XapaKTepa B IEPHOA IPaBACHHS
Aaekcanppa IIl

Manudecr 1881 r.; IToroxxenne «O Mepax kK OXpaHeHHIO ... > 1881 r.; YcraB yrorosHo-
To CyAOnIpou3BOACTBa 1864 r.; Ilensypnbni ycras 1828 r.

H. U. burowxuna

kandudam ropuduueckux nayx, doyenm xadedpot Teopuu u ucmopuu zocydapcmea u npa-
6a HHI'Y um. H.H. Ao6auesckozo

Poccuiickoe rocymapctBo mepuoja npapieHus Anexcangpa III,
TIPH COXpaHEHWH (OPMBI CaMOJEPKABHOW MOHAPXHHU, TPOJIOIDKAIO
CJEeI0BAaTh TPAaJULUOHHOMY XapakTepy IpPaBOBOrO PETyIUPOBAHUSA,
crnoxxkuBiemycst co BpemeH Ilerpa Benukoro.

B »T0i1 CBSI3M OCHOBHBIMM MCTOYHMKAMU IpaBa OCTaBaJUCh HOP-
MaTUBHO-IIPABOBbIE AKThI, CPETU KOTOPBIX MOXKHO BBIABUTDH OIpeje-
JeHHYI0 uepapxuto. Kpurepuem onpeneneHust MecTa TOro WIM UHOTO
JIOKYMEHTa B CHCTEME IPAaBOBOr0 PErYJIMPOBAHUS SABISAICS HUCTOUHUK
(opran), ero m3ngaBmmid. Tak, Bce HOPMAaTUBHO-IIPABOBBIE aKThI, YT-
BEpXKJEHHBIE TOCyJapeM, Mo o0meMy MpaBmily, o0ianand BbICIICH
IOPUIMYECKON CWIJION, €CJIM, pa3syMeeTcs, CaMHUM HMIIEPaTOpOM He
OBUIO YCTAHOBIEHO MHOE (KOIJA TIaBa rOCYJapcTBA M3AeT MHCT-

! HopMaTHBHO-IIPaBOBOIi aKT, M3JAHHBI B Pa3bsACHEHHE TIEPBOHAYATHHOTO, — BBIC-
masi FopUIMYecKas cuiia ocrtaercs 3a odmmM akroMm. Hampumep, Broicouaiiiee mo-
BenieHue oT 11 ampens 1879r. no BcenonnanHeieMy A0KIay MUHUCTPA FOCTULIUN
«O pa3zbACHEHHUH TOPS/IKA HANPABICHUS JIeJ1, MOAJIEKAIIUX PACCMOTPEHHUIO BOCHHA-
ro cyJa Ha ocHOBaHMU Bricouaiimmx ykazoB 9 aBrycra 1878r. u 5 ampens 1879r.»
(ITonnoe cobpanue 3akoHoB Poccuiickoit Umnepun, uza. 2. CII0.: Tun. Brop. Otx.
Co6c¢ctB. Ero Mmn. Ben. Kann., 1881. T. 54, ota.1, Beicouaiiniee moBeincHUe 1o
BCETIOAJaHHEHIIIEMY NOKIagy MHHHUCTpa IocTHIUH «O pa3bsCHEHUH IMOpsIKa Ha-
MIPABJICHUS JIEI, MTOUISKAIINX PACCMOTPEHHIO BOGHHATO Cy/Ja Ha OCHOBaHUU Brico-
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PYKLHMIO AJIsl pa3bsICHEHUs CBOETO yKa3a — CUJIOH M0JI3aKOHHOTO aKTa).
Otcrofa BUAHO, YTO CaMO Ha3BaHUE aKTa BTOPUYHO 110 OTHOILIEHUIO K
ero IOPUINYECKON cuiie (3TO MOXKET OBITh MaHH(]ECT, MOIOKEHHE,
yka3, ycraB u T1.71.). MccnenoBarens J[. A. Ilamennes cnpaBemmmBo
OTMEYaJl, YTO «TJIABHBIM MPHU3HAKOM 3aKOHA JOPEBOJIOIMOHHbIE IOPH-
CTBI CYHTANH (JAKT €ro yTBEPIACHHSA HMIIEPATOPOM» .

IIpn 3TOM 0YEBHIHO, YTO BCE ITH 3aKOHOAATEIbHBIE AKThI MPHU
PaBHOW FOPHUIUYECKON CHJIC HE SIBJSIFOTCS OJTHOPOJHBIMU IO cdepe
JeUCTBUS, 110 CBOEMY HAa3HA4YEHHUIO. B COOTBETCTBUM € 3TUMH KpHUTE-
pUSIMH M3 MHOI000pa3us HOPMAaTHBHO-IIPABOBBIX aKTOB, YTBEP)KICH-
HBIX MMIIEPaTOpPOM, CIEAYeT BBIACIUTh UX BHYTPEHHIOIO HEPAPXHUIO.
Tax, MaHH]ECTbl HOCHIIM, KaK MPaBUIIO, ACKIAPATHUBHBIA XapakTep U
ObUIN TPU3BaHbl YPETYJIMPOBaTh HauboJiee COLMAIbHO 3HAYUMBIE OT-
Houienus B uenom. Uccneposarenu P. A. Pomamos u I'. H. Mypra-
3aeBa OTMEYAIOT, YTO IeJIeCOO0Pa3HO BBLACIATH JBa BHJA MaHUe-
CTOB: JOKTPHUHATbHbIC MAHU(ECTH! i MaHH(ECTHI-peaMOy b, JIoK-
TPUHAIBHBIA MaHH(ECT ompenessii Hanbojee 3HaYMMbIC HaIlpaBlie-
HHSI TOCYTapCTBEHHOH MOJIUTHUKY B OTIpeIeTICHHON cepe cornaabHOMu
KU3HECATEIbHOCTH. MaHugecThl-peaMOyibl He UMEIH CaMOCTOs-
TEJIBHOI'0 3HAYEHMsI M HMCIIOJIb30BATINCH B KaUECTBE BBOJHOM YacTH K
COOTBETCTBYIOIIEMY JIOKYMEHTY. PyKOBOJICTBYSCh MNPEI0KEHHOMN
Knaccuukanuei, Mpl MoskeM otHecTH Manudect «O mpusbiBe Bcex
BEPHBIX MOJJIAaHHBIX K CIIy>KEHHIO Beporo u mpasnoil Ero Mmneparop-
ckomy BemnuectBy m I'ocymapctBy» oT 29 ampens 1881r. x karero-
pUU TOKTPUHAIBHBIX, MOCKOJIBKY OH OIpENEessyl OCHOBBI BHYTPHUIIO-
JUTUYECKOTO Kypca mpaButTenbcTBa Asexcannpa III. [lanee cnemosa-
JIM OTpaciieBble 3aKOHBI, COJIEPKALIE HOPMBI, PErYIHUPYIOIIKE Ty WIN
HHYIO COLHMalbHO-OAHOPOJIHYI0, 00OOCOOJCHHYIO OT ApYrux cdepy
oOmecTBeHHBIX oTHOIIeHNH. K nx unciy, Hanpumep, otHocstes [lo-
noxenne «O Mepax K OXpaHEHHIO TOCYAapCTBEHHOTO MOPSIKa U 00-

yaiimx ykazo 9 asrycra 1878r. u 5 anpens 1879r.» or 11 ampens 1879r.- cr.
59497)

! Mawenyes J. A. OcoBEHHOCTH CHCTEMbI HCTOYHHKOB mpaBa Poccwmiickoii nMmepun //
HWcropust rocynapersa u nipasa. 2009. Ne 19. C. 26

2 Pomawos P. A, Mypmasaesa I. H. 3axonpl Poccuiickoli umMmepun: mpoOiema
NoHMMaHws 1 Kaccuduxaumu // Mcropust rocynapersa u npasa. 2007. Ne 8. C. 18.
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IIECTBEHHOI'0 CIOKOWCTBUA» OT 14 aBrycra 1881r.", peryaupytoiee
aJMUHHCTPATHBHO-OXPAHUTEIbHBIE OTHOILIEHMUS, yJ‘IO)KeHI/IC 0 Haka-
3aHUAX YTOJIOBHBIX U UCTpaBUTENbHBIX 1845r. (B penakuuu 1866r. ) —
YTOJIOBHO-IIPABOBBIE OTHOLIEHUs, YCTaB YTOJIOBHOIO CYJIONPOU3BOA-
ctBa ot 20 HostOps 1864r. (B pemakmusx 1876r.° , 1892r. )— TOJIOB-
HO-NPOLECCYANLHEIE OTHOWICHNA, HenzypHsbrit yCTaB 1828r.” (B pe-
Jakuuu 1876r. ) — IIEH3YPHO-OXpaHUTeNbHbIe OTHOoWIeHUs. OTcrona
BUJTHO, YTO U CPEIH OTPACIIEBBIX 3aKOHOB MPUCYTCTBYET BHYTPEHHSSA
nmuddepeHnranus: HEKOTOpbIe U3 HUX PETYIHUPYIOT BCIO cdepy oOre-
CTBEHHBIX OTHOILICHHWH MOJHOCTHIO (YCTaB YroJOBHOIO CyHONPOU3-
BOJICTBA), APYTHE KE PErIaMEHTHUPYIOT OT/AEIbHbIC TPYMIIbI, DIIEMEH-
ThI OJJHOM c(epbl 0OIIeCTBEHHBIX OTHOIIEHHH. K TakoBbIM, Ha Hall
B3], oTHOCsTCs: Ilonoxkenune «O Mepax k _OXPaHEHMIO TOCyapeT-
BEHHOTO MOpAAKa 1 OOIIECTBEHHOIO0 CIIOKOWCTBUS» OT 14 aBrycra
1881r., T.K. OHO perIaMEHTHPYIOT JONEKO PEXHM qpe3BLIanHoro
IIOJIOKEHUSA. Y CTaB O LIEH3Yype 1828r.° (B penaxuu 1876r. ) KOTOPBII

! Momoe cobpanue 3axonoB Poccmiickoit Ummepun, u3n. 3. CII6: tim. Brop. Ot
Co6etB. Ero Mmm. Ben. Kanrr., 1885. 1. 1., Tlonoxenne Komurera MunuctpoB «O
Mepax K OXPaHEHHUIO TOCYJApCTBEHHOIO IMOPs/IKA W OOIIECTBEHHOTO CITOKOHCTBHS) OT
14 aBrycra 1881r. cT. 350

Ionnoe cobpanue 3akoHoB Poccuiickoit Ummnepuu, u3n. 2. CII6: tum. Brop. Ot
CooctB. Ero M. Ben. Kani., 1868. 1. 41, ota. 1.Mmennoi Yka3 «O HOBOM U3JaHHHN
VYnosxeHust 0 HakazaHUAX» OT 5 Mast 1866r. cT. 43265
? VcTaB yroJoBHOTrO CymonpomsBoicTBa u3a. 1876r. // Ceox 3akoHOB Poccuiickoit
nvriepun. T. 15, 1. 2. CII6.: roc. Tvm., 6.1.

VYcraB yrosnoBHOro cymonpousBozacta u3n. 1892r. // Ceox 3akoHoB Poccuiickoit
HMIIEPHH. T. 16, 4. 1. CII6.: u3n. xogud. ota. npu ['oc. Cosere, O.T.

> Tormmoe c06paHHe 3akoHOB Poccuiickoit Mmmeprn, m3n.l. CII6: tum. Brop. Ot
Co6ctB. Ero Mmn. Ben. Kanm., 1830. . 3, YctaB o nensype ot 22 amnpenst 1828 r. cT.
1979.
¢ Veras o nemsype w3, 1876r. // Tponomkenne CBoja 3akoH0B Pocenitckoit nvmepur,
m3a. B 1857r. mo 1 sBapst 1876r. Yacts 111. CII6.: tun. Brop. Otn. Cobers. Ero Mmm.
Ben. kanm. c. 81-132.
7 Tlonnoe coGpanme 3akoHoB Poccniickoit Mmmepmu, man. 3. CII6: tum. Brop. Ot
Co6etB. Ero Wmm. Ben. Kanir., 1885. 1. 1., Tonoxenne Komurera Munuctpos «O
Mepax K OXPaHEHHIO TOCYJAapCTBEHHOTO IMOPs/IKa U OOLIECTBEHHOTO CIIOKOMCTBHS) OT
14 aprycra 1881r. ct. 350.

¥ MomHoe cobpanne 3akoHoB Poccmiickoit Mmmepun, w3 1. CII6.: tum. Brop. Ota.
Co6crB. Ero M. Ben. Kanm., 1830. T . 3, Ycras o nensype ot 22 ampenst 1828r.- cT.
1979.
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pBIH ycTaHaBIMBAeT MpaBHJa KOHTPOJIL U HAA30pa rocynapcTBa Haj
BCceMH cdepamMH KyJIbTYpPHOH kM3HM oOmecTBa. O4YeBHIHO, YTO 3TH
3aKOHOJIATEIbHbIC HCTOYHUKH HE PErJaMeHTHPYIOT BCIO cdepy aamu-
HUCTPATUBHO-OXPAHUTEJIbHBIX OTHOLICHUH, a JIHMIIb — OTJEJbHbIC €€
KOMIOHEHTHl. TakuM 06pa3oM, MOKHO CTaBUTb BONPOC O BBEICHHUU
WHCTUTYLIMOHAIBHOTO KPUTEPHsI BO BHYTPUOTPACIECBOM Kiaccu]uka-
M 3aKOHOAATEJILHBIX aKTOB.

Kpome Toro, He0OX0JMMO BBIJICIIUTH 3aKOHBI, COJIEPKAIIIEC MeXa-
HHU3M pean3alliil PaBOBBIX HOPM, COJICPKAIUXCS B OTPACIIEBBIX U
OTpAacieBbIX MHCTUTYIMOHAJBbHBIX 3aKoHaX. Tak, Hampumep, Iloio-
xeHne «O MoNMUEeHCKOM Haa30pe, YUPeKIaeMOM IO PaclopsKEHUIO
aJMHMHHCTPATUBHBIX Biactei» ot 12 mapta 1882r.” 65110 IIPU3BAHO
YCTaHOBUTbH KOMIUIEKC MEp I10 BBISIBICHHIO HEOJIaroHaJeKHbIX JIUL U
YUPEXKACHUIO HaJl HUMH IJIACHOI'O HaJ30pa MOJHULUM U 00ECIedYuTh
TEM CaMbIM MEXaHHU3M DEaIM3alud AAMUHUCTPATUBHON BbBICBUIKH,
npexycMoTpennbiii [lomoxkennem «O Mepax K OXpaHEHHIO...» OT 14
asrycra 1881r.°, u 1omonHuTs HOPMy 06 OBLIEM MONHULEHCKOM HAJ-
30pe, cofep Kalylocsi B YCTaBe YroJOBHOTO CyJOMPOM3BOJCTBA (CT.
1045) u3x. 1876r."

! Veras o memsype msn. 1876r. // Tlpopomkenne CBoxa 3akoHOB Poccuiickoii mMmepum,
m3nanHoro B 1857r. mo 1 stuBapst 1876r. Yacts 111 CII6: Tun. Brop. Ota. Cobers. Ero
M. Ben. kanm. c. 81-132.

? Tlonuoe coGpanne 3axoHoB Poccmiickoi Wmmepnu, m3a. 3. CII6.: tum. Brop. Ota.
Co6crB. Ero Mmm. Ben. Kanr., 1886. 1. 2, Ilonoxkenne «O mommieiickoM Haazope,
YUPEXKIAEMOM TI0 PACTIOPSKCHUIO aIMUHUCTPATUBHBIX BiacTei» ot 12 mapra 1882r. -
ct. 730. Ha momymnHuke nokymeHnTa HamucaHo: ««['ocynaps Mmneparop [lonoxenue
cHe pa3cMaTpuBath U Bricouaiiie yrBepauTs cousBomi, B ['atunne, B 12 neHs mapra
1882r.», moamican Ymnpasmsrommid nemamu Komurera MHHHCTPOB cTatc-ceKpeTaph
Mancypos (LIAHO, @. 364 om. 1 1. 45. J1. 41)

[NomHoe cobpanue 3akoHOB Poccuiickoit Ummnepuy, n3a. 3. CII6: tum. Brop. Ot
Co6ctB. Ero NUmm. Ben. Kanm., 1885. 1. 1., Ilonoxxenne Kommrera MunmctpoB «O
Mepax K OXpaHEHHIO TOCYJapPCTBEHHOIO MOPSIKA U OOIIECTBEHHOIO CIIOKOMCTBUS) OT
14 aBrycra 1881r. ct. 350.

* MEHHCTp IOCTHIMH 110 OKOHUAHHH JO3HAHHSA 10 (hAKTy OOHAPYKCHHS IPH3HAKOB
MPECTYIUICHUST JIeNlall  PaciopsDKEHHE JIMOO O TIPOM3BOJACTBE IIPE/IBAPHTEIBLHOTO
CIIeICTBHS JIMOO0 UcTpalmBai Beicoyaiiiiero moseneHust 0 NpekpalieHny IPOu3BOJICTBA
C OCTaBIECHWHM jena 0Oe3 MaTbHEHIIMX ITOCIEACTBHH, WIM C pa3pelieHHeM [ela B
aIMUHHCTPATHBHOM Hopsiake. B ciyyae okoHuaHMs jiena 0e3 cyna NpuMeHsulach OfiHa
13 Mep HPEeAyNpEKICHHS U NIPECeUeHHs MPECTYIUICHNH - 0TAaua MoJ{ Ha30p MOIUIMH
(ct. 1045 VYcraBa yrojoBHOro cyjomnpousBoactsa wusd.  1876r./CBox 3akOHOB
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CrnenyroommM OpraHoM, YYacTBOBaBUIMM B 3aKOHOTBOPUYECKOM
TpoIiecce JOPeBOIOIMOHHON Poccuu, mocne rocymapsi, 0bu1 ['ocy-
nmapctBeHHbI CoBeT. Bee akThl, MOCTymaBIme Ha MOJIMTUCH TOCyaapio,
MOJIJIeKAIM ero TepBOHadaibHOMY paccMoTpenuro. J[. A. Ilamenmes
MoJlaraeT, 4To IMPOXOXKJAEHHE 3aKOHOINpoeKkTa depe3 ['ocymapcTBeH-
Hbelii COBET SBISUIOCH BTOPHIM (hOpMallbHBIM MPU3HAKOM 3aKoHa. B
KOMIIETEHIINIO 3TOr0 IOCYAapCTBEHHOI'O OpraHa BXOJMJIM BCE BOIPO-
Chl, TPEOYIOIME HOBOTO 3aKOHA, BOIIPOCHI BHYTPEHHETO YIIPaBJICHUS,
MoJUIeKaIIe OTMEHE, OrPAaHWYEHUs, JOMOJHEHUS WIN TOSCHEHUS
MIPEKHUX Y3aKOHEHUH, O0IIMe BHYTPUIIOIUTHIECKIE MEPHI B UPE3BBI-
YalHBIX 0OCTOATETHCTBAX . [Ipu sTtom 'ocynapcrBenusiii CoBeT wur-
paj BaXXHYIO pOJb B 3aKOHOTBOPYECKOM IIPOLIECCE, KOTOpask COCTOsIIA
B IOJIFOTOBKE 3aKOHOIPOEKTOB, OOIIUX PACIOPSHKEHUH W Mep K HC-
TIOJTHEHUIO CYIIECTBYIOIIMX 3aKOHOB, TOJUIEKAIINX YTBEP)KJIEHUIO
umneparopoM. K TakoBbIM, HanpuMep, OTHOCSATCS aKThl, U3JJaHHbIE B
BUJIe MHEHUH, 3akimoueHuil JemapramentoB ['ocynapctBennoro Co-
BeTa (B yactHocTH, MHeHHe ['ocynapctBenHoro CoBeTa O BHECCHUH
W3MEHEHUI B YCTaB YroJIOBHOTO CYAOINPOU3BOACTBA, KACAIOIIMXCA
BOTIPOCOB TIPOBEACHHUS 3aKPBITOTO CY/IEOHOTO 3ace/laHusl, BEICOYaIIe
yrBepxeHHoe 12 despams 1887r.%, muenne [ocymapcrsennoro Co-
Beta «O mnpenocraBieHnu TypkecTaHCKOMY TreHepal-ryOepHaTopy
TIpaBa BBICHUIATh HA POJAMHY BHE mpezenoB byxapckoro n XuBHHCKO-
rO XaHCTB HEOJAroHaJeKHBIX U MOPOYHBIX PYCCKUX MOJAaHHBIX» OT
15 mapra 1893r.%).

IIpu »TOM cnexyer OTMETHTB, YTO OTIIMYUTENBHON YepTOM MpaBo-
BOIO PEryJIMPOBaHUS aIMUHUCTPATUBHO-IOJULEHCKUX OTHOLICHHM

Poccuiickoii mmmepun. Tom 15. gacts 1. CII6: rocynapcTBenHas turorpadus, 6/T. c.
147; ct. 1 mpum. 1 YeraBa o npeaynpex/IeHUH U NPECECUCHHUH TPECTYIUICHHUI H3IaHne
1890r. // CBon 3axoHOB Poccuiickoii ummepuu. T. 14. CII6.: roc. Ty, 6.. c. 1).
! Bhicine 1 eHTpaIbHBIE TOCYIapCTBEHHbIC yupeskaeHns Poccun, 1801-1917rr./ Ors.
en.: H.I1. Epomkus, otB. coct.: 1. Packun. — CI16.: Hayka, 1998. T. 1. c. 20.
Oruer no [NocynapcrBerHomy Coserty 3a 1887r. CII0.: ['oc. Tum., 1888. c. 690-691.
Meuenue I'ocynapersennoro Cosera «O mpenocrasieHnt TypKecTaHCKOMY Te€Hepall-
ryOepHaToOpy IpaBa BBICHUIATh Ha POAMHY BHE NpenernoB byxapckoro u XHBHHCKOTO
XaHCTB HEOJIArOHAICKHBIX ¥ MOPOYHBIX PYCCKHX MOAAHHBIX» OT 15 mapra 1893r. //
CoOpanue y3akoHenwid u pacniopspkeHuit [IpaButenscra. CII6: Tum. IlpaB. Cenara.
1893, Ne 60. ct. 523.
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JAHHOTO TIEpHOJia SIBISIETCS] IOMUHUPOBAHUE OIHOTO CYOBEKTa 3aKOHO-
TBOpUecKoro npouecca — Komutera MUHUCTPOB, YUPEKICHHOTO IS
paccMOTpeHus Jell, «TpeOOBaBIINX B3aWMOJICHCTBUS HECKOIBKUX MH-
HI/ICTepCTB»l. Psig BakHEWIIMX HOPMATUBHO-TIPABOBBIX aKTOB B 3TOU
obnactu (ITonoxkenne «O Mepax K OXpaHESHHIO TOCYIAPCTBEHHOTO MO-
psnKa u OOIIECTBEHHOTO CIIOKONCTBUS» OT 14 aBrycra 1881r. 2 «Bpe-
MEHHBIC MMpaBuiia o rnevatu» ot 27 aBrycra 1882r.), munosas ['ocynap-
cTBeHHBI COBET, pacCCMAaTPUBAIKCH BHICIIUM aJIMUHUCTPATUBHBIM TO-
cyJapcTBeHHbIM opranoM — Komuterom MunucTpoB. B ero komreren-
MU OBUT COCPEIOTOYEH MIMPOYANIIIN KPYT BOIIPOCOB BHYTPEHHEH OX-
PAHUTEIbHON MOJUTUKHU: YCTAHOBIJIEHUE ILITATOB IOJIULUU B OTJACIBHBIX
ropojax, YUpeKJIeHne BPEeMEHHBIX T'eHepal-TyOepHaTOpPCTB, BBEICHNE
u ipoytenue aevicteus [lonokenns «O Mepax K OXpaHESHHUIO. ..», Kapa-
TelbHas TOJNUTHKA B 0Omacty medarr . [1.A. 3aifOHIKOBCKHUIT OTMeHa
o61ee Bo3BhieHue poian Komurera MunuctpoB npu Anexcanape I11:
HE CTOJIb MHOTOYMCJIEHHBIH MO cOCTaBy, IO cpaBHEHMIO ¢ ['ocynapct-
BEHHBIM COBETOM, OH COCTOSUI JIMIIb U3 MHUHHUCTPOB, TUPEKTOPOB Je-
MAapTaMEHTOB M MHBIX JIAI] ATOTO YPOBHS, YTO «OOYCIOBIHBAIO OOJb-
ee NOCIyIIaHUE 3TOT0 YUPEKICHHSI IO CPABHEHUIO C FPOMO3JIKUM I10
cocraBy T'ocymapcreerabiM CoBetomy . JIpyrHe HCCIe0BaTeN TAKKe
yTBEep)KJalli, YTO B Tiepuoy npasienns Anekcanpa [ HeogHokpaTHO
BBIJIBUTJIMCh MPOEKTHI paciupeHust cocrtaBa [ ocynapcrsennoro Co-
BETA 3a CYET BBIOOPHBIX WICHOB OT cocyoBuit (rpoekthl M.T. Jlopuc-
MemukoBa, kHs3s [1.J]. Cesaroronka-MupCKOro), OJHAKO BCE OHU OC-
TaJIUCh HepeaJ'II/ISOBaHHBIMI/IS. B nutepaType Hepeako BBICKA3bIBAIOCh

! Bricime u HeHTpaIbHBIC TOCYIaPCTBEHHbIE YupexaeHus Poccun, 1801-1917rr./ Ots.
pen.: H.IT. Epomikun, otB. coct.: JI.W. Packun. CI16.: Hayka, 1998. 1. 1. c. 62.

INomoe cobpanue 3akonoB Poccuiickoit Mmnepun, usn. 3. CII6: tun. Brop. Ota.
Co6etB. Ero Umm. Ben. Kawnr., 1885. T. 1., Ionoxxenne Komurera Munuctpos «O
Mepax K OXpaHEHHIO TOCYIapCTBEHHOIO MOPsIKa U OOLIECTBEHHOIO CIIOKOMCTBHS) OT
14 aBrycra 1881r. ct. 350.

3aiionukosckuii 11.4. IlpaButenscTBeHHBIH anmapat camozaepkasHoil Poccun B XIX B.
M.: Msicib, 1978. ¢. 203.

Saiionukosckuii Il. A. Poccuiickoe camozmepkaBue B KoHie XIX cromerust
notuyeckas peaxuust 80-x — Hauana 90-x roos). M.: Melcis, 1970. c. 98.

Epowxun H. I1. VicTopust rocy1apCTBEHHBIX YUPEkKICHUH TOpeBOMOLHMOHHON Poccuu:

y4eOHHUK Jutsi By30B. u3. 3. M.: Boiciuas mikosa, 1983. c. 198.
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MHEHHE, 4T0 ['oCyJapCcTBEHHBIN COBET B TOABI IIPaBICHUA AJIEKCaHapa
III cocTaBysin IMOEPaIbHO-OIOPOKPATHUECKYIO OMITO3ULIUIO KOHTpPpE-
dopmam, CBS3aHHBIM, NPEXKIE BCEro, ¢ IMOJUTUKOW MUHHCTEpCTBa
BHYTPEHHEX eI .

Ha ¢one akrtuBuzanum npestensHocTH Komurera MuUHHCTPOB
JIPyroi 3aKOHOCOBEIIATENIbHbIA opran — CoBeT MUHUCTPOB — (haKkTH-
YeCKH He coOupaiicsi B mepuoj mpasieHus Ajnexcannapa I, mpomosn-
Jasi YHCIUTHCA B KAYCCTBE 3aKOHOJATCILHOTO OPraHa MMIICPHHI .

3HAYUMYIO POJb B CHCTEME 3aKOHOJATENbHBIX MCTOYHHUKOB Poc-
CHICKOTO TOCYIapcTBa UTPArOT aKThl BBHICIIEr0 OopraHa aJAMHHHCTpa-
TUBHOU roctuuu — IIpaButenscrByromero Cenara. Ero pons B pac-
CMaTpPUBAEMBIH MIEPUOJ] CYIIECTBEHHO HE MEHSCTCS: OH MO-TIPEKHEMY
OCTaeTcsi OpraHoM HaJ30pa HaJl aAMUHUCTPATHUBHON BJIACTBIO 3a CO-
0JIt0JICHUEM 3aKOHHOCTH, BBICIICH CyneOHOW WHCTaHuueH. Peamunsa-
sl HAaA30pHBIX (YHKUMH BBIpAXKAeTCsl, B YaCTHOCTH, B 0Os3aHUM
BBICHIMX JTOJDKHOCTHBIX JIMIL JOBOJUTH A0 cBeaeHHs: CeHara u3gaHHbIe
UMH pacriopsbkeHus. Hanpumep, pacnopsbkeHne MUHUCTpa BHYTPEH-
Hux jen «O0 ycranorienuu B rT. [TonraBe u Kpemenuyre o0si3aTesb-
HOT'O [UIsl XO35€B IOMOB U 3aBEJbIBAIOIINX OHBIMU OOBSIBICHUS TIOJIU-
UM O JIMLAX, IPUObIBAIOIUX B JOMA U BHIOBIBAIOIINX M3 HUX», OHE-
cernoe [IpaBurensctByromemy Cenaty 12 ¢espans 1898r.’ IIpume-
HUTEJIBHO K BOMPOCY 00 MCTOUHHKAX 3aKOHOJATENbCTBA CIEAYET OCO-
00 TOTYEPKHYTH TaKKe ACATENbHOCTD Ocoboro nmpucyrcTBust CeHara,
cosmannoro B 1872r.% «wrs CYXKIIEHUS JIeJ1 O TOCYJApCTBEHHBIX Mpe-

Jonbunoe MJ]. «...YrampiBath BOJIO Bamry»: poiib COBETHMKa B TPHHITHH
nmrepatopckrx perrernii B Poccnu XIX B. // I1. A. 3aiionukoBckuif. COOpHUK cTaTei 1
BOCIIOMHUHAHUH k cToneruto ucropuka. M.: POCCIIOH, 2008. c. 416.

% Bplcume u LEHTPaIbHbIE TOCYAapCTBEHHBIE yupexaeHust Poccum, 1801-1917rr. /
OTB pen.: H.IL. Epomkun, otB. coct.: JI.U. Packun. CII6.: Hayxka, 1998. . 1. c. 80.

3 PacriopspkeHre MUHHCTpa BHYTpeHHHX aen «O6 yeranosnennn B rT. [Tonrase i Kpe-
MeHYyre 00s3aTebHOrO JUIS XO3s5€B JIOMOB M 3aBE/IBbIBAIOLINX OHBIMH OOBSBICHUS
MOJIMIUK O JIMIAX, NMPUOBIBAIOIINX B J0OMa M BHIOBIBAIOIINX U3 HUX», JOHECEHHOE
[MpaBurensctBytomemy Cenary 12 ¢epans 1898r. // CoOpanue y3akoHeHMH u
EaCHOpH)KeHI/IFI [paButenscrsa. CI16: Tum. [1paB. Cenara. 1893. Ne 31. ct. 290.

B Ocobom npucyrcrBun CeHaTa paccMaTpUBAIMCh TaKUE KPYHMHEHIIME HAPOIHHUYE-
ckue mpouecchl 70-x rr. XIXB., Kak: Mpolecc «0 OEMOHCTpalMy Ha IUIOMIAAU
Kazanckoro cobopa» 6 mexadpst 1876r., mpouecc «50-tn» 1877r., mporece «193-x»
OKTsI0ph 1877T. — suBaps 1878r. (Oporcexosckuii . B. V3 uctopun BHYTPEHHEH MOJH-
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CTYIUICHUSIX M MPOTHBO3AKOHHBIX coo6meCTBax JUISL pacCMOTPEHUS
BAXHEIMIINX TOTUTHIECKUX MpecTymennity'. Viassr CeHara, Kak
numer A. [lameHnes, npencTaBisioT coOOH «aJIMUHHCTPAaTHBHBIC
pacnopsiKeHUs», KOTOPbIE HAJIESAIUCh BbICILIEH IOPUANYECKON CUIION.

Bcest HopMoTBOpUecKas AesITeNbHOCTh YKa3aHHBIX OPTaHOB TOCY-
JAPCTBEHHOW BIIACTH IMOAJEKaIa YTBEPKACHUIO UMIIEPaTOpPOM B CO-
OTBETCTBHU C MPUHLIUIIAMU a0COIIOTHOW MOHAPXUU: «B CaAMOJCPIKaB-
HOM TOCYAapCTBE BCSKOE IMPHKa3aHUE I1apsi HE3aBUCUMO OT (OPMBI
SBIISIOCH 3aKOHOM»”. B CBSI3M C 3THM HCCIIe10BaTENb J.A. ITamennen
OTMEYaeT, YTO IIPU aHAIHN3e UCTOYHUKOB IpaBa XIX Beka BO3HUKAET
Ba)KHasi MpoOyieMa OTJIeJICHHsI 3aKOHOB OT TOA3aKOHHBIX HOPMAaTHB-
HBIX aKTOB...»

Me1, B CBOIO OuYepellb, MpeaaraeM peliuTh 3Ty Mpo0IeMy, HCX0-
Il U3 CIEAYIONMX KpuTepues: 1) opuandeckas HEOOXOAUMOCTh yT-
BEPXKACHUS TOCYIapeM-UMIIEPaTopoM; 2) CTaTyC ToCynapCTBEHHOTO
opraHa, U3arolIEro TOT WIKM UHOW HOPMATHBHO-IIPABOBOM aKT, OIpe-
JIENIAIOT €Tr0 IOPUAWYECKYI0 CHily. B 2To#l CBS3M K TMOA3aKOHHBIM
rpenjiaraéM OTHECTH HOPMATHBHO-TIPABOBBIC aKThl, HE TPeOyrolne
BBICOYAMIIIEr0 YTBEPKACHHUA M M3JIaHHBIE OTAEIbHBIMU MMIIEPCKUMU
MuHHCTepcTBamMu (Harpumep, MBJI, ero aenaprameHTamMu U OTAEJIC-
HUSMH). DTH HOPMATHBHO-TIPABOBBIE aKThl MBI MOKEM OTHECTH K Ka-
TErOpUH TOJ3aKOHHBIX (IIUPKYJISIPBI, HHCTPYKIIUH), PAaCIPOCTPaHSIO-
LIMX CBOE JeHcTBHE Ha BClO TeppuTopHio Poccuiickoil mmnepun. Ha-
npuMep, uupkyiasap MBI ot 26 centsops 1885r Ne6663 «O nopsake
BCTYIUICHHS HA JOJDKHOCTH MHPOBBIX Cy/eii»’, HupKymsp [TaBHOrO
yrpasieHus 1Mo aenam medatda MBJI ot 9 mapta 1885r. Ne912 «O 3a-
mpereHuu oOpalleHus U repernedaTanus KHurH «['oroc Bepwl wim

TUKM camozepxaBus B 60-70-x ronax XIX Beka. I'opbkuil: I'opbkoBcKkuii roc. yHuBep-
CHTET HM. H.W. Jlo6aueBckoro, 1974. c. 49).

' Sationuxosckuii IT. A. TIpaBUTEILCTBEHHBIN armapart camozepskasHoii Poccrn B XIX B.
M Msicis, 1978. ¢. 203.

3au0HqKosc1<uu 11.A. TlpaBuTensCTBEHHBIH ammapar camozepxkasHoi Poccnu B XIX B.
M.: Mbicnb, 1978. c. 196.

Hamenuee /. A. OcoOeHHOCTH CHCTeMBI HCTOYHHKOB TIpaBa Poccuiickoit mvmepun /
I/ICTopm rocyzapersa 1 npasa. 2009. Ne 19. ¢. 26

Hupkymsip MBI ot 26 centsops 1885r. Ne6663 «O TOPSAZIKE BCTYIVICHHS Ha
JOJDKHOCTh MHpOBBIX cyneit // COOpHUK IMpKyisipoB M nHCTpyKimii MBJ] 3a 1885-
1886rr. B 2-x wactsix. CII6.: tum. JI.P. Unuunamze, 1887. c. 123-124.
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coGpaHie TyXOBHBIX MECEH XPUCTHAH OAaNTHCTCKAr0 HCIOBEIAHMSM) .
OTcrozia BUJIHO, YTO MPUBEACHHBIC BBIIIE HOPMATUBHO-IPABOBBIC aK-
ThI HOCSIT IIOJI3aKOHHBIM XapakTep KAk 10 CBOEH IOPUAMYECKON Cuile
(ompezensieTcss OpraHoM, U3AaBLIMM aKT), TaK M IO IPEAMETY [paBo-
BOT'O PEryJIMPOBaHUS (HOCAT YTOUYHSIOIIMHN XapakTep MO OTHOILICHUIO
K COOTBETCTBYIOIINM 3aKOHAM).

[anee — nokagbHBIE TIOJ3aKOHHBIE aKThl, OCHOBHYIO Maccy KOTO-
PBIX COCTABIISIIOT TMOCTAHOBIICHUSI MECTHOW aIMHHUCTPATHBHOW Bia-
ctu (TyOepHaToOpoB, reHepan-ry0epHaTOpPOB, 00ep-TIOJIUIIMENCTEPOB,
HAYaJIbHUKOB JKaHAAPMCKHUX ympaBieHud u T.4.). Tak, Hampumep,
MOYKHO BBIJIENIUTHh LUPKYJSIp HavanbHUKa Huxeropoackoi rybepHun
Nel31 or 30 mexaGps 1884r.%, perIaMeHTHPOBABIINN BOIPOCHI TIpe-
JOTBPALICHUS CTYIEHUYECKUX OECIOPSIIKOB.

[pennpunsaTas HamMu KiIaccU(pUKaLis HOPMaTHBHO-IIPABOBBIX aKTOB,
m3naBaeMbix B Poccuiickom rocyaaperse B XIX Beke, MO3BOJISIET BCECTO-
POHHE, KOMIUICKCHO HW3YYUTh HCTOYHHKU 3aKOHOJATENIbCTBA, DPEryI-
pyroLMe agMUHUCTPAaTUBHO-OXPAHUTENBHbIE OTHOLICHHUS, CIIOKUBLIMECS
B Poccwmiickoit nmrepun B ieprion pasiierns Anexcanpa I11.

Bbubnuorpaduueckuii cnucox:

1. Ilawenyes /. A. OcoOGEHHOCTH CHCTEMbI HCTOYHHKOB IIpaBa Poccuiickoii ummepuu //
Hctopust rocymapersa u ipasa. 2009. Ne 19.

2. Pomawos P. A., Mypmasaesa I. H. 3axonsl Poccuiickoil uMrepun: mpoodiema
noHuMaHwus U Kinaccudukarmu // Vicropust rocyaapersa u mpasa. 2007. Ne 8.

3. 3ationuxoseckuii 11. A. TlpaBUTenbCTBEHHBIH anmapar camozaepkaBHoi Poccrn B XIX
B. M.: Mbicib, 1978.

4. 3Baiionuxosckuii II. A. Poccuiickoe camonepxaBue B koHue XIX cronerus
(monuTnyeckas peakims 80-x — Hadana 90-x rofoB). M.: Mbicib, 1970.

S. Epowxun H. II. Vcropusi rocylapCTBEHHBIX YUPEXKICHUHM JIOPEBOIOLIMOHHON
Poccun: yaeOnnk st By30B. m371. 3. M.: Beicmas mxomna, 1983.

6. [onbunoe M. /. «...YrampiBaTh BOJIO Baiy»: pojib COBETHHKA B HPUHSITUH
umMneparopckux pemtenuid B Poccun XIX 8. // I1. A. 3ailionukoBckuii. COOpHUK cTaTei u
BOCIIOMHUHAHUH K cToneTuto ucropuka. M.: POCCIIOH, 2008.

! Lupxynsap [nasroro ynpasnienus o genam nedatn MBJI ot 9 mapra 1885r. Ne912
«O 3ampernieHny oOpaleHust U TepenedataHust KHUru «[ oinoc Bepsl WM coOpaHue
JyXOBHBIX IIECEH XPHCTHAaH OaNTHCTCKAaro ucroBepaHusy» // COOPHUK LIHUPKYJAPOB H
uncTpykumii MBI 3a 1885-1886rr. B 2-x wactsx. CI16: tum. [I.P. Ynuunamze, 1887. c.
22

2[IAHO. @. 342 om. 1 1. 673. J1. 294.
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HurepHeT-papuo:
NpoOAeMBI IPABOBOM KBAAUPHKAIIMH

HHTEPHeT; PAAHO; KBAAUHKAIINS; IPaBO; peryAupOBaHHe

A.T. Aetinexo

acnupanm Poccutickozo 20cy0apcmeeHnozo UHCMUMyma uHmeAreKmyasvHoil cobcmeen-
Hocmu

B nawane XXI croneruss MHTEpHET NpPEOCTABIISUT JTFOOUTEIISM
MY3BIKH BeCbMa OrPaHMYEHHBIA KPYT BO3MOXHOCTEH Ul O3HAKOMJIE-
HUSI C HOBBIMH MY3BIKaJIbHBIMU Ipou3BeneHusiMU. [lo cytu, Bce BO3-
MOYKHOCTH TI0JIb30BaTEICH CBOIMIIUCH K IByM PaclpOCTPaHEHHBIM Ba-
puaHTaM: NPHOOPETEHUIO B UHTEPHET-MarasuHe My3bIKaJIbHOTO HOCH-
TeJsl, WIN CKAUUBAHUIO IEKTPOHHOI Komuu npousseneHus u3 Vurep-
HETa, KOTOpPhIE B 3aBUCUMOCTH OT UCTOYHHKA U CTIIOC00a MpHOOpeTeHus
MOTJIM KBATU(HUIIUPOBATHCS KaK JIEralnbHOE, WK HeJlerajJbHOe MCIOJb-
30BaHUE MY3BIKaIbHOTO Tpou3BeacHus. Hapsnmy ¢ stumMu  crnocobamu
TPaAWIHOHHO BBICOKOH ObLTa (M OCTaeTcs) MOMYJIIPHOCTb PaJHOCTaH-
i, Bemaromux B FM/AM nuana3oHe, KOJHMYECTBO KOTOPBIX TOJIBKO
Ha (penepabHOM ypoBHE B 2010 romy cocrtaBmsuio 53 paanocTaHIAN
(3 KOTOPBIX 9 — HMEIOT CTATYC MEKIyHAPOIHBIX) .

B ropuamdeckoM CMEBICIIE CaMBIM MPOCTBIM CITOCOOOM «ITPHOO-
pPETEHUS» KOMITO3UIIMHU SIBJISIETCS MOKYITKA MAaTEPUAILHOTO HOCHTEJISL.
B cootBercTBuE co cr. 1273 Ipaxaanckoro Komexca PO? (3mech n
nanee — 'K P®), ecnu mpousBeaeHne oOHApOJOBAHO MPaBOMEPHBIM
IIyTE€M, I0Jb30BaTeNb MOJIy4aeT MpPaBO CBOOOIHO BOCHPOHU3BOAMTH

' Tlo nanrnsiv http://ru.wikipedia.org/wiki/Pamnoctanmmun_Poccnn
I'paxnanckuii Kogexc PO (wacts werBepras) ot 18.12.2006 Ne230-d3 B pen. ot
24.02.2010.
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ero B JMYHBIX Hensx. [ paanocrannuii, Bemarommx B FM / AM
nuanazone 'K P® ucnonp3yer cneuuanbHblil NPaBOBOMl MHCTUTYT —
a¢dupHOTO M KabenbHOTO BemaHus. Pa3Menienne ke mpou3BeIeHI B
WuTepHeTe 10 HelaBHETO BPEMEHH MTPAKTHYECKHA HE HaXOAUJIO CBOETO
oTpakeHus B 3akoHonareascTBe PD. C npunstueMm IV wactu 'K PO B
m 2ct. 1270, B1m. 2 cT. 1317, B11. 2 ¢T. 1324 1 B .2 cT. 1330 ObLI 3a-
KpEeIJIeH Takod croco0 HCIONb30BaHUsI MPOU3BEICHHUS, KaK JOBEe-
HUE JI0 BCEOOIETO CBEACHUSI.

[IpaBoBOli MHCTUTYT NOBEICHMS MPOM3BEICHHS O BCEOOLIETO
CBEJICHHUS OKa3ajcsl BOCTPEOOBAHHBIM, IMOCKOJBKY «3aKpbLDy CO0O0M
JTIOBOJILHO 3HAYMTENIbHBIA MPO0Oes B MPAaBOBOM PETYJIIMPOBAHUN aBTOP-
ckux mpaB B cetu MuTepHeTr. OmHako MaTEpHET — cpena, KoTopas B
Mr000M 00IIeCTBE BCeria HaXoIUTCsl Ha TIepe/IHEM Kpae WHHOBAIMHA U
SBIISIETCsl OJIaroJaTHOW IMOYBOW JUIS BHEJAPEHUS] M Pa3BUTHUS HOBBIX
TEXHOJIOTMUYECKUX PEIIeHUH, 4acTo ONepekaeT CBOE 3aKOHOAAaTeIbHOe
peryaupoBanue. 11 ¢ poctoM ckopocrteil noctryna B WHTepHeT ero
MI0JIH30BATEIN MOJYUYMIIM HOBBIM crIoco0 J1ocTyIa K My3bIKEe — MHTEp-
HEeT — paguoTrpancisiuu. Poct ckopoctu nocryna k MHTEpHETY Tipe-
JIOCTABUJI TIOJIb30BATEI0 HOBYI) BO3MOXKHOCTh — BO3MOXKHOCTH 3a-
OBITH TPO CXEMYy «CKadasl — MPOCIYyIIam» W, JTOBEPHUBIIUCH POTAIIUU
paano M BKYCY 3BYKOpEXHCCEPa, MPOCIYIINBATh MY3bIKy B IOTOKO-
BOM pexume. bojee Toro, TexHuueckue xapakrepuctuku MHTepHeTa
MO3BOJIMJIM TOJIH30BATENSIM HE OrPaHMYUBATHCS PaMKaMK HallMOHAJIb-
HBIX paauocTtanuui. Temeps ana npociaymmuBanust [lBeitnapckux,
Hemeukux, wim SINOHCKUX paanocTaHIMKA, BOBCE HEOOs3aTEIbHO Ha-
XOJIUTHCS B TOM CTpaHe, U3 KOTOPOW OCYIIECTBIsETCsS BemaHue. Ta-
KM€ BO3MOKHOCTH TIOCITIOCOOCTBOBAIM POCTY IMOMYJISIPHOCTH CETEBBIX
pecypcoB, pa3meniaonux B IHTepHeTe CChITKM Ha COOTBETCTBYIOIINE
aynuoniotoku. [To omeHkam caiita d-j.ru, Ha TJIaBHOW CTPaHUIIE KOTO-
pPOro pa3MelIeHbl CCHUIKM Ha ayAMONOTOKH Oozee yem 250 paamo-
CTaHIMMH, MOCEIIAaeMOCTh JaHHOIO pecypca cocrapisieT okoso 10 000
YHUKAJIBHBIX MOJIb30BaTesel B cyTku . CallT guzei.com pa3MecTHII Ha

JlaHHBIE B3STHI M3 KOMMEPYECKOro NpeiokeHus caita http: / www.d-j.ru //
http://www.djforum.ru/showthread.php?t=3166
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riaBHOH ctpanuue 6omee 3 000 (1) pa,I[I/IOHOTOKOBl, OJIHAKO JAHHBIX O
KOJIMYECTBE rocetutesneidl He npepocrasisier . Cait online-radio.org
roBopurt o 6omnee yem 1 300 paI[I/IOCTaHI_II/ISIX3 . B uenom, aBTopom aas-
HOMW CTaTh OBl OCYILECTBJIEH MOHUTOPHHI €LIE TPeX AECATKOB aHa-
JIOTUYHBIX PYCCKOSI3bIYHBIX cailToB. HU Ha OHOM M3 pecypcoB He
OBLIO OOHAPYKEHO IMOJTB30BATEIBCKOTO COTJIANICHNUS, MM HHOTO aKTa,
KOTOPBI MOT OBl Pa3bsCHUTH MOJIBH30BATEIIO [TPABHIIA JIOCTYIIA K JaH-
HbIM pecypcam’. IIpu 5TOM Bce 6e3 HCKITIOUEHHS Pecypehl TECTpAT
pekiIamoi, KoTtopasi, O4EeBHIHO, Pa3MEIIAeTCsl HA JIAHHBIX calTax Ha
BO3ME3/1HON ocHOBe. Hanmunuo oueBunHOEe KOMMEpUYECKoe, IpUUeM J0-
BOJILHO MacUITa0HOE HCIO0Ib30BAHUE IPOU3BEIECHH.

C TOYKM 3peHHs NPaBONPUMEHUTEIbHON NMPAKTUKU HA IIEPBOE
MECTO BCTaeT BONPOC O IOPHUIUYECKON KBaIM(UKALWU I0J0OHOTO
croco0a MCIOJIb30BaHUS TPOU3BEACHUN. SIBISICTCS JIK 110100HAS J1es-
TeJIBHOCTH MCII0JIb30BaHNEM Npou3BeaeHnid? HecoMHeHHO, sSBisieTcs.
Opnnako K kakomy u3 noumeHoBaHHbIX B ['K P® coco6oB ncnosnb3o-
BaHUs [IPOU3BE/ICHUI BO3MOKHO OTHECTH TaKyIO JIeATENbHOCTE? B IV
yactu 'K P® conpepxarcs nBa npaBoOBbIX peXHMa, KOTOpPbIE, HA Ep-
BBIH B3IV, MOTYT ObITh IPUMEHEHB! K TPAHCIISILUKI PaJNONOTOKA Ye-
pe3 UuTtepHeT: coobmenne B 2¢up, WM MO Kabero, U JOBEACHHUE 0
BceoOmero ceefenusi. Kak yxxe ObUIO CKa3zaHO, NMPaBOBOW WHCTUTYT
JIOBEJICHUSI JI0 BCEOOIEro CBeJCHHUsI ObUT CIIEHaTIbHO HHKOPIIOPHPO-

' B paMKax JaHHOM CTaTbH TEPMHHBI «ayIHUONOTOK» H «PaTHONOTOK» YHOTPEOIAIOTCS
ABTOPOM B HECKOJIbKO YIPOIIEHHOM BHUJIE, IPOJUKTOBAHHOM XapaKTepoM JaHHOU
cratbu. C TEXHUYECKON TOUKM 3pPEHHMs YKa3aHHbIE TEPMMHBI O3HAYAIOT MPOLIECC Mepe-
Jadd 3ByKa B upoBoM (opmare, mpeoOpa3oBaHus ero B aHAIOTOBBIH CUTHAT U I10-
CIIE/IYIOIIEr0 BOCIIPOU3BECHUS HA YCTPOICTBE IOJIB30BATENSl B IOTOKOBOM PEXHME,
MPEUMYILECTBEHHO 0 CXEME «CTaHIMs (TeHepaTop MOTOKa) — cepBep (IIOBTOPUTEIb
[I0TOKA) — KJIMEHT (ajipecar MOTOKa)» — [PHM. aBT.
% MudopMarns 0 KOTHYecTBe MOCETHTENE OTCYTCTBOBANA HA [IIABHON CTPAaHHIIE caiiTa
Ha MOMEHT 00pallleHusI aBTopa K pecypcy http://www.guzei.com/online_radio
Vubpopmaiyiss 0 KOIMYECTBE PaJJMOCTAHLIMI HCIONb3yeTces caiitoM http://ru.online-
radio.org/ B KauecTBe PEKJIAMHOIO CJIOraHa M pa3MellieHa Ha ero IJIAaBHOW CTpaHHIIE.
JlanHas cutyaiys, BOpoYeM, He SBJIACTCS YHUKAIbHOM JUIS MOAOOHBIX CAiTOB — MPHM.
aBT.
* Tlpu 5ToM B OTBET Ha 3ampOChl 10 e-Mail 0 TPaBOBOI OCHOBE TAKOIO MHTCPHET-
BEIIAHHs K PYKOBOJCTBY HEKOTOPBIX CAiTOB OTBETOB aBTOPY HE MOCTYIMIIO — IPUM.
aBT.
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BaH B 'K P® c nenbro yperynupoBaHusi IpaBOOTHOLIEHUH B HHTEPHET
— cpene. B cBs3u ¢ 3TUM MHOTHE OTE€YECTBEHHbIC NTPABOBE/AbI KBAJIH-
(GUIMPYIOT HHTEPHET — MCIIOJIb30BaHNE COOOLICHUS PAJo- U TeJere-
penad Kak aoBeineHHe 10 BceoOmiero ceeaeHus. OJHAKO B IEPBBIX
byHIaMeHTanbHbIX KoMMeHTapusix kK [V wactu 'K PD, u3nanubix nojy
penakiuei 1.10.H., npodeccopa A.M1.MakoBCKOro, B 3TOM OTHOIICHUN
cJleflaHa clieliaibHas OrOBOPKa:

«...HeobxoO0umo pasnuuame 06e cumyayuu ewanus ¢ Hnmep-
nHeme. Ecnu peub udem o eewanuu, Komopoe enepguvle ocyujecmeieno
uepes Hnmepnem, mo makoe ewjanue ucnoib306aHueM GeUjanuis, KaK
00vexma UCKIIOYUMENbHO20 npaea He sA6JAenICA. 308Cb Mbl UMeem
010 ¢ camum eeuyanueM, KaK makoguim...»"

[Ipodeccop MakoBckuii npeaaraetT KBatu(GUIMPOBATh B Kade-
CTBE JIOBEJICHUS JIO BCEOOLIETO CBEJICHHUS TOJBKO CHUTYaIHIO, IPH KO-
TOpOH Bel]aHWE OCYLIECTBICHO B d(QUpeE, a yKe 3aTeM B KayecTBe 3a-
MUCH JIOBOJIMTCS IO BceoOlero cpeaeHus. JlaHHoe pasrpaHHueHHE,
0e3yCII0BHO, IMEET MECTO, OZJHAKO B CBSI3U C 3THUM BO3HUKAIOT IpyTue
BONpOChl. Beb ypoBeHb TEXHUKM Ha CETOJHS MO3BOJISIET WHTEPHET-
caifTaM TpaHCIMPOBAThH OTOKU PAJUOCTAHLUH 1 TEJIEIPOrpaMM Kak B
PEeKUME «OH-JIAMH», TaK U C 3aJePHKKOH, KOTOpas MOKET COCTaBIIATh
OT HECKOJIBKUX JOJIeH CEeKYHIbI O HECKOJbKHX JacoB. Takum oOpa-
30M, BIIQJIeNiel] caiTa, U3MEHssl mapaMeTpbl paboThl 000pYyIOBaHUS,
MOXKET U3MEHSTh [IPAaBOBOM PEKHUM TaKOM TPAHCIISLMU OT IIEPEayu B
a¢up, WK 1Mo Kabelo 10 JTOBEJCHUsS J0 Bceoliero creiaenus. Jan-
Hasl KOHCTPYKLMS MPEJICTABISAETCS HEJIOTMYHOM M CIIOCOOHOM mopo-
JUTh paziIMyHble POOJIeMbl TP NpaBonpuMeHeHuu. bonee toro, ec-
JIM IPEICTAaBUTh CUTYAIUI0, B KOTOPOM 3aKoHOoaTeb 3akpenuT B 'K
P® BpemenHoe 3HAUYCHHE 3aJCPXKKH CUTHANIA (HAmpUMep, €CIH 3a-
nepkka MeHee 0,99 cexyHnbl, 3TO cuuTaeTcs MPSIMOM TpaHCIsSIIHUen
panuo, a eciu 1 cekyHnaa u 0ojee — JOBEJCHUE IO BCeoOUIero cBee-
HUS), TO JJaXKe TaKOe pasrpaHMYCHHE HE Pa3peluT MpodieMy MpaBo-
BOW KBaJU(HUKALNH, MOCKOJIbKY TEXHHYECKHE BO3MOKHOCTH HMHTEp-

' Cm.: Kommenrapuu k I'paxnanckomy Komekcy P® wacts IV / Iloxm pen.

A. JI. Maxogckoro; Beryn. cr. B. @. fSIkoBneBa; Mccn. nentp uyactHoro mpasa. M.:
Craryr, 2008. C. 482.
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HETa MO3BOJISIIOT UCIOJIB30BaTh PAa3IUUHbIC CIIOCOOBI I yCTaHOBJIE-
HUS BDEMEHH 3a1eP/KKI CHIHaIA .

ABTOpHI Ipyrux kommenTtapueB Kk IV yactu I'K PO Bocnpunu-
MaloT JaHHYI0 MpoOseMy HeoaHo3HayHO. Hampumep, B KoMMeHTapu-
SIX IO/ PelaKuued 1.10.H., npodeccopa D. I1. 'aBpuiioBa npuMeHH-
TenpHO K 4.2 cT. 1270 'K P®, B KOTOpOI MEPEUHUCISIOTCS CIIOCOOBI
WCII0JIb30BaHUsl IPOU3BEJICHUM, COJIEPKUTCA CICIYIOIINMI TE3UC:

«llepedaua 6 cemu unmepHem «8 pexcume peanbHo20 8peMeHU (U
¢ 3a0epaIcKoil 60 6peMentt) ecimb coobuente & Sup, Wik no Kabenoy”.

JlaHHBIN Te3UC B YKa3aHHBIX KOMMEHTApPHUSAX HHUKAK HE 00OCHO-
BBIBACTCSA M HE HAXOAUT CBOEro JanbHeiliero pa3sutus. Kommenra-
pun mon pemakimeii mpodeccopor Mucturyra ['ocynapersa u IlpaBa
PAH nanpotus, BooOmie He yrmoMuHaeT TepMuHa «MIHTEpHET» B KOM-
MeHTapuu K myHkTtam 7 u 8 4. 2 cr. 1270 'K PO’ UCIIOJIB3YSI €ro
TOJNBKO B KoMMeHTapuu K m.11 4.2 ct. 1270 'K P® (moBenenue mo
BCeoOIIero cBefeHus). B KOMMEHTapusaX K TOCIEAYIOMIUM CTaThsIM
I'K PO, ycranaBimBaromux criocoObl UCIOJIb30BaHMS OOBEKTOB aB-
TOPCKUX U CMEXHBIX MPAB TaK:KE€ HUUYETO HE TOBOPUTCSI O BO3MOKHO-
cTH (WM HEBO3MOXKHOCTH) TIpUpaBHUBaHUS MHTEpHET-pamno K Kako-
My-THOO W3 TMPABOBBIX PEKMMOB. VICKIIIOUeHHE COCTaBISET KOMMEH-
tapuii k cT. 1317 'K PO, B KOTOpOM IPSIMO yKa3aHO:

«Kabenvrnoe menesudenue, Hnmeprem, paouo u menegeujanue K
CO00WeHUIO 8 Hup He OMHOCAMCAY .

C yderoMm momoOHOI HEONpeaeNeHHOCTH (a 3a4acTyio Aaxe U
[IPOTUBOPEYMBOCTH) B POCCHICKON LUBHIMCTHYECKOH JIOKTPUHE, CTa-

! B wacTHOCTH, NpU MOTOKOBOH TpAHCIMIMK pamuo B MHTepHeTe, Biajerner caiita
MOXET CO3JaThb  «KAaCKaJHYK» CHCTeMy, IIPM KOTOPOH 4YacTb  KIMEHTOB
TPaHCIMPYIOIIETo cepBepa OyIyT, B CBOIO O4epellb, SIBIAThCA cepBepamu. M eciam mms
I0JIb30BaTENCH, MPOCITYIIMBAIOIINX PAIHO «HATNPAMYIO» OT IIEPBUYHOIO CepBepa,
3aepkka Oyzer coctaBisiTh 0,7 cek., TO IS MOCIeIyIOIMX nois3oBareneit — 0,7 + 0,7
= 1,4 cex. — mpuM. aBT.

Kommenrapuit k 'K PO (nmocrareitnsiit) uacts 4 ['aBpuios 3. I1., I'oponos O. A. u ap.
M.: Benowu, 2008. C. 283.
3 Kommentapun k TK P® B 2-x 7. T.2. yactu 3, 4. (ITpodeccHOHANbHbIE KOMMEHTAPHI)
/ Mox pen. T. E. A6osoii, M. M. borycnasckoro, A. I'. Ceernanosa; UH-T rocynapcrsa
u paBa PAH. M.: lOpaiit, 2010. C. 304-307.
* Tam xe. C. 362.
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HOBUTCSI OYEBHIHBIM BBIBOJI O HEOOXOJUMOCTH YCTAHOBJICHHS CAMHOTO
MIPaBOBOTO pexkuMa st HTepHeT — pamuorpancisiuil u MaTepreT —
tenesuaenms . Ho MPEKIEC YeM MEepedTH K HEMOCPEACTBEHHOMY pac-
CMOTPEHHUIO JOCTOMHCTB M HEIOCTATKOB MTPUMEHEHHS TOTO, MIIH HHOTO
IIpaBOBOI'0 peKrma, MNPEACTaABIACTCA HeO6XO,ZII/IMI)IM ImpoaHaJIn3upo-
BaTb UCTOPUYCCKUE MMPCANOCHIIKHN IMOABJICHUS BBINICYKA3aHHBIX ITPpaBO-
BbIX PCIKUMOB. Tonbko H3Yy4HrB YCJIOBUA MOABJICHUA B 3aKOHOAATCI/ILCT-
BE€ JIAHHBIX MPABOBBIX PEKUMOB MOXKHO CJ/IeIaTh BBIBOJBI 00 UX MEPBO-
HAYaIbHOW CYITHOCTH, @, CJIEAOBATEIILHO, O BO3MOXKHOCTH HX IPAKTH-
YEeCKOT0 IMPUMEHEHUsI K JiesiTelTbHOCTH VIHTepHeT-pauo.

[lo HamemMy MHEHHWIO, HAYMHATH aHAIHU3 TPABOBBIX PEXMMOB
JTIOBEJICHUS JI0 BCEOONIETO CBEJCHHSI W COOOIIEHUs B 3(up, WIH 10
kabenro HeoOxoaumo ¢ 3akona P® ot 9 umrons 1993 r. «O6 aBTOp-
CKOM TIpaBe W CMEXHBIX mpaBax» Ne 5351-1 (3mech u mamee — 3aKkoH
00 AIl). [laHHbIi 3aKOH, ITyCTh Ja)Ke U B TIOCJEIHEH CBOCH peqakiinu
HE conepKamuii TepMuHOB «IHTEpHET», «CaliT» | T.II., TEM HE MEHEee,
cojiepkan B ceOe OmpeieieHHbIe KPUTEPUH JJIsl pa3rpaHHyCHUs] HC-
CJIeTlyeMBIX MPaBOBBIX PEXKUMOB. B cBOeil mepBOHAYANBHON peaKiun
3akoH 00 AIl B kauecTBe MPaBOMOYMH aBTOpa MO HCIOJIb30BAHHIO
MIPOM3BEICHUI HA3bIBAJI, CPEIM TIPOUYETO, MPABO Ha repeady B dQup,
U TpaBO Ha COOOIIEHHE /I BCEOOIEero cBeneHus mo kabdemo. [Ipu
9TOM IMPH COOOIICHUH JJIsl BCEOOIEro CBEACHUS Mo KabeIro BO3MOXK-
HO OBLIO WCIIOJIb30BaTh HE TOJBKO KaOelb, HO M «IIPOBOJA M WHBIE
aHaormuHsie cpenctsay’. Ilpn stomM, craten 37-40 3akona 06 All
(perynupyromye npaBa HCIOTHUTEINS HA OHOTpaMMYy, TIpaBa OpraHu-
3a1uil 9(UPHOTO M KaOEIbHOrO BENIAHUS U T.I1.), UCHOIB3Ys (hopMy-
JUPOBKH «COOOIIEHNE B APUP» U «JIOBEICHUE J0 BCEOOIIETO CBEe-
HUSl TI0 KaOelo» HEe yIMOMUHAIIM W HE PACKPBIBAIM TOHSTUS WHBIX
AQHAJIOTUYHBIX cpencTB. O4eBHIHO, ATO OBUIO BBI3BAHO TEM OOCTOS-
TEJIHCTBOM, UTO 3aKOHOATENh, MpuHUMas 3akoH 00 AIl (B 1993 1.) He
BIIOJIHE SICHO MPEJCTaBIsuI ce0e MepcreKTHUBbl pa3BUTUs MHTepHeTa.

' Cxonubie MPaBOBbIC TPOOJIEMbI BOSHUKAIOT W TIPU TIOMBITKE YCTAHOBHUThH €IMHBII
HpaBOBOﬁ pe)KI/IM JUISL I/IHTepHeT-TeJIeBI/IZ[eHI/DI. OI[HaKO B paMKax ZIaHHOﬁ CTaTbUu
NpEIaraeTcsi  COCPEJOTOYUTRCS HA  NPAaBOOTHOLICHHSX B  cdepe HMHTEpHET-
E)aI[I/IOTpaHCJ'I}ILII/Iﬁ — [PKM. aBT.

A03. 8 1. 2 ct. 16 3akona 00 Al
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K Ttomy xe, B 90-¢ roasl npouuioro Beka Habupaiun 000pOThl U MHO-
rHe JApYrue CrocoObl KOMMYHHUKAIMM, YacTh M3 KOTOPBIX MOJIYYWIIN
ITAPOKOE pacipocTpaHeHne (COTOBasI CBA3h), a YaCTh W3 KOTOPHIX ObI-
Jla cO BpeMeHeM 3a0bITa (TIeHIKIUHIOBas CBsI3b, TEIETEKCT U T.11.). [o-
9TOMY OBUIO CIIOKHO OXKHJATh OT 3aKOHOJATENsl MOAPOOHBIX HOPM,
Kacatomuxcst Turepuera

K mombiTkam yperynupoBarh NpaBOOTHOLICHUs B MHTepHeTe
3aKOHO/ATENb NMPUCTYIWI TOJBKO B cienayromeM ctoiaetu. C 1 ceH-
116ps 2006 r. B 3akone 00 All mosBuINCH HOBBIE HOPMBI, BBEJICHHBIE
®enepansubv 3akonom Ne 72-®3'. B cratse 16 3akona 06 All, pe-
TYJUpYIOLIe MpaBa aBTOpa Ha HMCIONb30BAHWE MPOU3BEACHUSA, MOsS-
BUJICSI HOBBIM IyHKT — MPABO Ha JOBEJIEHUE IO BCEOOIIEro CBEACHNUS,
a UMEHHO, TIPaBO «COO0MIaTh MPON3BEIACHNE TAKUM 00pa3oM, TpH KO-
TOpPOM J1000€ JIMIIO MOXKET UMETh JOCTYN K HEMY B HHTEPAKTUBHOM
pexume n3 moboro Mecta U B JII0O0E BPEMS IO CBOEMY BBIOODY».
[Ipu ToM, 9TO HaHHBIN CIOCOO MCIIOIL30BAHUS HECKOJIBKO CIIMBAJICA C
cooOuieHneM ajsi BCeoOILero CBeJeHUs M0 Kabemro, CTpeMIIeHUE 3a-
KOHOZATeJIsl YpPeryJaupoBaTh UCIOJIb30BaHUE IIpou3BeneHui B MHTep-
HeTe ObUIO OYEBUAHO. AHAJOIMYHbIC M3MEHEHMs ObUIM BHECEHBI B
cratbu 37-40 3akona 00 All, HO ¥ OHM 10 KOHIA HE PACKPbHIBAIU
CYLIHOCTH HOBOI'O IIPABOBOI'O MHCTHUTYTA.

PazButue Unrepnera x 2006 r., xorga yka3zaHHbIE IMONPAaBKU
BCTYIMJIM B CHIJIY, MPEBBILIAIO CaMble ONTHMHUCTHYECKHE IMPOTHO3BL
KommuectBo nonb3oBateneit Mutepuera B Poccun mpeBbimano 28 MIiTH.
yesnoBeK, win 23% OT B3pOCIOro HaCEJICHUs CTpaHBIZ. AHanoru4Hble
TemInbl pocta VHTEpHET 1eMOHCTPUPOBA U BO BceM Mupe. MexayHa-
POJIHOE COOOIIECTBO OTpearupoBaio Ha pa3Butue MHTepHeTa Ha aecs-
THJIeTHe panblie, emie 20 mekadps 1996 r. JlumioMmatudeckoi KoHbe-
penmeid BOMC 6bu1 npunsit {orosop BOUC no aBTopckomy HpaBy3

! ODenepanpablii 3akoH «O BHeceHNH M3MeHeHnH B 3akoH PO «O06 aBTopckoM mpase 1
CMEXHBIX IpaBax» oT 20.07.2004 Ne72-®3 // PT'. 2004. 28 nross.
2

Onpocser «uteprer B Poccun». OcHoBHbIe pe3ynbTarhl / @onp «O0mecTBeHHOS
MHeHue» http://www.fom.ru/projects/23.htm
3 JloroBop BOUC mo aBTOpcKOMY TpaBy ¥ COTJIACOBaHHEIC 3asBICHUS B OTHOIICHHUN
Jorosopa BOUC 1o aBTopckomy rpaBy — NpUHATHI JUIIOMaTHYECKOH KOH(epeHIHe
BOUC 20.12.1996 . Berymin B cmmy B PO ¢ 05.02.2009 T
http://www.wipo.int/treaties/ru/ip/wct/wet.html
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(3mecy u manee — JIAII). [lanHBIi OTOBOP B pamMKaxX JaHHOW pabOTHI
MOXHO pacleHHBaTh, KaK MEPBYIO MOMBITKY YCTAHOBUTH €JHMHOOOPaA3-
HBIE TIPUHITUTIBI JJIS1 TTPABOBOTO PETYJIMPOBAHMUS aBTOPCKUX MpaB B MH-
TepHeTe. B cmiy TpaHcrpanmdHOCTH camoro VHTepHera, OYeBHIIHO,
4yT0 0a30i A Pa3BUTHS HALMOHAIBHBIX 3aKOHOAATENLCTB B JAHHON
cdepe T0JKHA CTaTh MEXKTyHAPOIHO-TIpaBoBas 0asa.

Cr. 8 JJAIl, ymomuHast 0 mpaBe Ha COOOIIEHHUE /ISl BCEOOIEro
CBEJICHUS aBTOpa IMPOU3BEACHUS, ccbutaeTcss Ha cratbu 11(1)(il),
11 bis(1)(1) u (ii), 11 zer(1)(ii), 14(1)(i1) u 14 bis (1) BepHackoii KOHBEH-
un . GopmynupoBka «coobmieHne» ncnoin3yercs B JJAIl nvenHo mo
npuurHe koppecrnonaeHu J{AIl u bepuckoit Konsenuuu. B beph-
CKOM KOHBEHIIMU, PUHATON B 1886 T., Make ¢ y4eTOM TOCICIHUX H3-
MeHeHn# ot 1979 r. He ynoMuHaeTcs (1a ¥ He MOTJIO YIIOMHHATHCS) O
JIOBE/ICHUH JI0 BceoOmero cBeaeHms. Bo Becex crathsix beprckoii Kon-
BEHIMH, PETYJUPYIOMNX HCIIOIb30BAHNE MY3BIKAJIbHBIX IPOM3BEIE-
HU, UCTIOJB3YyeTCsl (POPMYIIUPOBKA «COOOIIEHHE JIJIsl BCEOOIero cBe-
JneHus». O4eBHUIHO, YTO OHA MOAPA3yMEBAET UCIOIb30BaHUE IPOU3BE-
JICHUS TyTeM IMepeladynd ero B 3up, WIK COOOILICHUS MO Kabest, HO
HUKak He npu nomouu MutepHera. Ilostomy aBTopsl JAIl Bocnomb-
30BINCH TepMmuHOJoruel bepHckoit KoHBeHIMH, 4TOOBI MCKITFOYNTH
TIPaBOBBIC KOJUTM3UH MKy TaHHBIMH HOPMaTHBHBIMH aKTaMH. 3a/iaua
pacnpoctpanuth aeiictBue [JAIl Ha OTHOWIEHMSI MO HCIOJIB30BAHUIO
npousBenieHid B cetu MHTepHeT Oblia pemieHa aBropamu JIAIl mytem
pacHMpeHust OHSITHSI «COOOIIEHH s JJIsl BCEOOIEero cBe/ieHus». B co-
otBeTcTBUH €O cT. 8 JIAII, cooOmeHne I BCEOOIIEro CBEACHUS
eKII0Yaem 6 cebsi NOBEACHUE MPOU3BEACHHS O BCEOOIIEro CBEACHHS.
Takum o6pazom, soruka aBTopoB JAII cranoBurcst oueBuaHoi. Co-
XpaHss MPeXHUE YCTOSBIINECS WHCTUTYTHI aBTOPCKOTO TIpaBa (TpaBo
Ha mepenady B 3Qup ¥ Jp.), JOBEACHUE MPOU3BEICHHUS JI0 BCEOOIEro
TOJIb30BaHus (B TEpBYIO ouepeib, yepe3 VHTepHeT), CTaHOBUTCS OJ1-
HUM U3 HOBBIX CIIOCOOOB HMCIIONIb30BaHMSA MPOU3BEAeHHA. Takum o0pa-
30M, MO’KHO CJI€JaTh BBIBOJ, YTO HE TOJbKO aBTOpPHI [V vactu I'K PO,
HO u aBTophl JIAIl, BHEIpss HOBBINA MPAaBOBOM MHCTUTYT — JOBEACHUE

' Beprckas KouBeHIpst 06 oXpaHe JINTepaTyPHBIX H XyI0KECTBEHHBIX TIPOU3BEICHHH

oT 09.09.1986 c H3M. oT 28.09.1979 r.,
http://www.wipo.int/treaties/ru/ip/berne/berne.html
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MIPOM3BE/ICHUS JIO BCEOOINEro CBEACHHUS — MPECIeIOBAIN 1Ieb ypery-
JMPOBATH UCIIOJIL30BAHHUE TIPOU3BEICHHI (B TOM YUCIIC, MY3bIKATLHBIX )
B cetu Mutepuer. Ilpu stom, JTAII, kak OCHOBOIMOJIAratOIMN MEXKITY-
HAPOJHBIA aKT, HE COJMCPXHUT MOIPOOHBIX KPUTEPHEB pa3rpaHUuCHHUS
JOBEJICHHS 10 BCEOOIIEro CBEICHUSI U COOOLICHHs B AGHp MPOHU3BEC-
HUS. AHAJTOTHYHBIA TIoaX0 TpociexuBaetcs u B JloroBope BOUC 1o
HMICTIONHCHMSIM 1 (poHOrpamMMaM' (31ech u nanee — VD), ykaspiBaro-
IIeM B CT. 2, YTO «COOOLIEHHUE I BCEOOIEro CBEJCHUS O3HAYaeT Iie-
penady UCIOMHEHHS, WK (POHOTPAMMBI JIJIsl TYOIUKH JTFOOBIM JIPYTHM
crocoOoM, Kpome miepeniadu B 3Gup». A, clef0BaTebHO, BHIHYXKIACT
Hac obparuthces k [V wactu 'K PO.

B kadectBe KBaMMOUIMPYIOMUX TPUZHAKOB YISl JOBEACHUS IO
BceoOmiero nmoip3oBanust 'K PD (ct. 1270, 1317, 1324 u 1330) Ha3bI-
BACT BO3MOMKHOCTD:

[Tonmyyatb gOCTYN K MPOU3BEACHUIO JIIOOBIM JIHIIOM;

[Monmyyath KOCTYN K MPOU3BEICHUIO B TI000E BPEMSI;

[Tonmyyath AOCTYN K MPOU3BEACHUIO U3 THOOOTO MECTa;

[Monyyatk AOCTYM K MPOU3BEICHHUIO IO COOCTBEHHOMY BBIOODY.

BrisBUTh KBaMM(QUIHMPYOIIUE TPU3HAKK I COOOIICHUS IPO-
u3BeIeHUS B A(UP, HIIH 10 KaOEeIto TakyKe HE COCTABIISIET TPy /ia:

[IponsBenenune coobmiaeTcst sl BCEOOIIETO CBEACHHUS C TOMO-
b0 KabeJisi, MPOBOJia, ONTHYECKOTO BOJIOKHA, WM JPYTUX aHAlo-
THYHBIX CPEJCTB, a TaKKe MpH Iepelnade yepe3 CIyTHUK (moam. 7-8
n.2 ct. 1270 'K P®);

CoobienneM sBIsIeTCs JII000e JeHCTBIE, TOCPEICTBOM KOTOPO-
r'0 MPOU3BEJCHUE CTAHOBHUTCS JAOCTYIHBIM JJISI CIIyXOBOTO, WU 3pH-
TEJILCKOTO BOCTIpUATHUS IyOsuKoi (moam. 7 .2 ct. 1270 'K P®);

JlOCTYITHOCTh BOCHPUSITHS MPOU3BEACHUS HE 3aBUCUT OT (DaKTH-
YEeCKOT0 BOCHPHUSTHS MTPOU3BEACHUS MOJIb30BaTeneM. [[puMeHuTeTIbHO
K paJIMOTPaHCISANUAM B IHTEpHETE 9TO 03HAYAET, YTO NMPHEM CHTHAla
C PaIUONOTOKOM MOCPEICTBOM KOMITBIOTEpPA CUUTACTCS] BOCIPHSITHEM
MIPOU3BEICHUS, BHE 3aBUCUMOCTH OT TOTO, BKJIFOYEHBI B 3TOT MOMEHT
y MOJIb30BATEsI 2y TUOKOJIOHKH, TN HET.

' JloroBop BOUC 1o HCHIOTHEHHSIM 1 (POHOTPaMMaM H COFITACOBAHHbIC 3asBICHHS K

HeMy — npuHATHl [umomarnyeckoit kongepeniweir BOMC 20.12.1996 r. Berymun B
cuny B PO ¢ 05.02.2009 . http://www.wipo.int/treaties/ru/ip/wppt/wppt.html
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Opranuszanum, ocyuiecTBIsoNnMe d(GUpHOe, WiIu KabeabHOe Be-
IIaHue 00JIaJal0T CMEKHBIMU TIpaBaMy Ha BEUaHWE, HE 3aBUCSITUMHU
OT HAJIMYHS ¥ JICWCTBUS aBTOPCKHX IPaB, MPaB MCIIOIHUTENIEH U MpaB
Ha (hoHOTpaMMy. YKa3aHHBIE ITpaBa JAEUCTBYIOT B Teuenne S50 meT (cT.
1330 u 1331 T'K PD).

Htak, B OTHOIICHUH IMPOBEICHHOTO aHAIM3a 3aKOHOJATEIHCTBA
MOJKHO CJIeNIaTh BBIBOJ O TOM, YTO POCCHUICKOE IIPAaBO, BOCIPUHUMAS U
MIPUCOCIUHSSACH K OOIIUM MPUHIUIIAM 3allUThl aBTOPCKUX TpaB B MH-
TEpHETe, yCTaHOBJICHHBIM, B 4yacTHOCTH, [IAIl, He comepxur B cebe
YETKOTO TPABOBOTO PETYIHPOBAHUS WHTEPHET-PAIHOTPAHCIAINNA. A,
CJIeZIOBaTeNIbHO, BOTIPOC O TPABOBOM KBaJM(PHUKAINU HCIOIH30BAHUS
MIPOM3BEICHUI B MHTEPHET-PA/INO €IIe TOIBKO MPEICTOUT Pa3peIInTh.

Hcxonst 3 BBIMIENEPEUNCICHHBIX KPUTEPUEB, MOKHO CIeaTh
BBIBOJI, 4YTO  MWCIIOJIb30BAHWE  NPOU3BEJCHHS B  HHTCPHET-
PaAMOTPAHCIISIIIMKA HE MOXKET OBbITh TIPUPABHEHO K JIOBEJICHUIO MPOU3-
BEJICHUsI JI0 BCEOOIIEr0o CBEACHUSA. DTO CIIEAYeT KaK MHHUMYM I10
JIBYM TPUYHHAM.

Baxneillium u3 CBOICTB MHTEPHET-PAUO SIBJISICTCS MOTOKOBBIN
XapakTep Mepeaadn JaHHBIX. B CBSA3U ¢ 9THM Takol MpU3HAK JOBEICHHS
JI0 BCEOOIET0 CBEACHUS, KaKk BO3MOXKHOCTB JOCTYTA K TPOU3BEIICHUIO
10 BBIOOpY TONIB30BaTeNs, He cobmomaercs. [lomp3oBaTenh HE MOXKET
BbIOMpATh U3 PaJMONIOTOKA MHTEPECYIOIINE KOMIIO3UIIMHU, TAKKE JIUIICH
OH BO3MOXXHOCTH BBIOMPATh MECTO, C KOTOPOI'O HAYHETCSI TPAHCIISIIHSL.
JlaHHOE CBOWCTBO MPEJCTABIISCTCS KIIFOUEBBIM, TTOCKOJIBKY IOJIh30Ba-
Tellb, B CITy4ae OTCYTCTBHS HEIIPEPHIBHOTO MOTOKA OYyJIeT MMETh JENO0 C
MIPUHIATTNAIIBHO JAPYTUMH O0BEKTaMH aBTOPCKOTO TpaBa — ¢ HaOOpOM
MY3BIKAJIFHBIX TPOM3BEICHUH, Pa3MEIIeHHbIX Ha caiiTe, KOTOphIe OH
MO>KET BOCIIPOU3BOUTE IO CBOEMY YCMOTPEHHUIO.

Kputepuii BO3MOXHOCTH JIOCTyIHa K IMPOU3BEJCHUIO B JIH000OE
BpEMsi, XapaKTEPHBIH JJIsl IOBEJICHUS JI0 BCECOOIIETO CBEICHUS, TAKKE
He coOJrofaeTcs B OTHOIIICHWU WHTEPHET — pajauoctaHiwii. [lonb3o-
BaTeb HE MOXET TOJy4YaTh JOCTYN K HY)XHBIM €My IMporpaMMaM B
mo0oe BpeMs M0 TOW MPOCTOW MPUYHMHE, YTO KaKIas U3 MPOrpaMM
BBIXOJIUT B 3HP B CBOE OTPEJIENIEHHOE BpeMsl. A, CII€ZIOBATEIbHO, IS
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HHTEPHET — PaJUOTPAHCISIIUI HEKOPPEKTHA (POPMYITUPOBKA O JIOCTY-
Ie K MPOU3BEICHUIO B JII000E BpEMsL.

Kazanoce Obl, BBIXOJ M3 IaHHOH CUTyalUH MPOCT: NPUPABHSITH
HCIOJIb30BAaHHUE [IPOM3BEICHUS B MHTEPHET-PAJHO K Iiepenade B 3¢up,
WM coobmieHuto mo xabemo. Cam mo cebe IOpUINIEeCKHd MEXaHU3M
NpPUPAaBHUBAHHS PA3JIMYHBIX O0BEKTOB T'Pa)KIAaHCKOTO MpaBa JPYr K
JpyTy B IIPAaBOBOM pEeXUME He OyJeT sBIsAThCs HoBesuton st [K PO,
ITOCKOJIBKY YK€ MCIIOJIB3YETCS B OTHOLICHUH Psiia IPYTHX OOBEKTOB,
KaK B aBTOPCKOM TpaBe', TaK ¥ B IPABE MPOMbIILICHHON COOCTBEHHO-
ct’. OJHAKO OCYIIECTBHTh TAKOE NPUPABHHBAHHE HE IO3BOISIOT
myHKTHI 7) 11 8) 4. 2 c1. 1270 'K PD, B KOTOpPBIX 3aKOHOATENH TIPSIMO
YKa3bIBaCT, UTO cOOOIIeHNEe B d(pHp, WU IMepeaada mo Kabemro ocy-
MIECTBISAIOTCS IO Pajano, uau TeneBHIAeHUI0. To ecTh, MOCPEaCTBOM
paano- WK TEIEBU3MOHHOTO O0OPYAOBAHMS M CIEIHAIbHBIX TEXHH-
yeckux cpenctB. Murtepuer — texHonoruu (http, www u npyrue) mo
CBOEM «TEeXHHYECKOW MPUPOE» HE SBIAIOTCA HHU PAJNO, HU TEJIEBH-
nenueM. MHTepHeT-pangno — 310 He nepepaya MHTepHETa mocpeact-
BOM PajMo, a HA00OPOT. A, 3HAUUT, HHTEPHET-PAIUO HE MOXKET OBbITh
MIPUPABHEHO K repenade B d(OUp, WIM COOOIICHUIO MO Kabemro mpu
Tekymei pemakmuu ct. 1270 'K PD.

CynebHas mpakTHKa KOCBEHHO TOITBEP)KIaeT HEBO3MOXHOCTH
NpUpPaBHUBAHHUS UHTEPHET-PAJIMO K repenade B dGUp, WiIH cooOle-
HUIO 10 Kabenro. B mepByro ouepens, peub uaet o [locranoBneHuu
[Inenyma BepxoBhoro Cyna ot 15 urons 2010 r. Ne 16, nocssiieHHO-
My npuMeHeHHto 3akoHa P® «o cpencrTBax mMaccoBoi MHPOpPMALIUI»
K IPaBOOTHOLIECHUSM B ceTu MHTepHeT. [laHHOEe OCTaHOBIICHHE Pa3-
PELIMIO CYLIECTBYIOILYIO B JOKTPHHE AUCKYCCHIO IO IIOBOIY TOTO,
JOJDKHBI JIM TIOJTy4aTh MHTEPHET-CAMThI, OCYIIECTBIIAIONIME PacIpo-
CTpaHeHHe MaccoBoll MHpopManuu B ceTu VHTEepHET, JHIEH3UI0 Ha
Betanue. [lnenym BepxosHoro Cyja 3aHsul MO3UIUIO, COMVIACHO KO-
TOpPOM MOJy4YEeHUE MHTEPHET-CAWTOM JIMIIEH3UH Ha BELIaHHE HE Tpe-

' B wactHocth, cr. 1261 TK Pd npupasHuBaeT mporpammbl uis OBM B mpaBoBoM
€KMME K JINTEPATyPHBIM IIPOM3BEICHHUSM. . . - [IPUM. aBT.
...paBHO Kak u cT. 1225 'K P® npupaBHuBaeT cpeacTBa MHAMBUIyAIH3aLUU B
[IPAaBOBOM PEXKHME K Pe3y/IbTaTaM UHTEJLUIEKTYaIbHOM IeATeIbHOCTY — IIPUM. aBT.
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OyeTcsl, MOCKOJIbKY TPH JESITEIbHOCTH HHTEPHET-CaliTa HE MUCIONb3Y-
IOTCSI TEXHUUECKUE CPEACTBa 3(pUPHOT0, MPOBOAHOIO, MM KaOeIbHO-
ro TenepaanoBemanus (ad3ar 8 1. 6 ykazanHoro [locranoBieHus).
HanpammBaeTcs oueBUAHOE M caMO€ IPOCTOE PEIICHHUE: h3Me-
HUTh PEJAKIHI0 MyHKTOB 7) 1 8) 4. 2 ¢1. 1270 TK Pd' Takum o6pa-
30M, 4TOOBI B IMOHATHE COOOIICHUS B AU, WK MEePeIadu 1o Kadesro
ObUTO OBl BKJIFOUEHO HCIOJIb30BaHHUE MPOU3BEICHHUS «...NMOCPEICTBOM
WMHTEpHEeTa, Paano, UiH TeleBuaeHus». OJHaKo Takoil crocol pere-
HUsI TIPOOJIEMBI ITOPOJUT MPOOJeMBbl Kyna Oonee 3HaunTenbHbIe. [lo-
nmoOHast penakius cratbu 1270 'K PO (1 apyrux aHajJOTHMYHBIX CTa-
teit 'K PD) Oyznet npoTuBOpednTh MEXKITyHAPOIHBIM 0053aTeIbCTBAM
P®, mockompky JAIL, IVD u beprckas Konsenmus comepkar dop-
MYJIMPOBKH, TEKCTYyaJbHO COBIAJIAOIIME C JEUCTBYIOLIEH peaKiuen
ct. 1270 'K PO, u He mpeaycMaTpUBarOIINE HCIOIH30BAHUE WHBIX
TEXHUYECKUX CPEJICTB, KpoMe, COOCTBEHHO, Pajlo WM TEJIEBUACHHUS,
npy COOOIIEHUH MPOM3BEACHUS B 3GUp, WM Iepeaaye 1o Kadelro.
Haxxe ecnu npeasioxkeHHble u3MeHeHus Oynyt BHeceHsl B 'K PO, B
9TOH YacTW yKa3aHHbIE HOPMbI OyIyT HEICHCTBUTENbHBI B CHIy 1. 4
ct. 15 Koncruryuun P®, ycraHaBiauBaroleld NPUOPUTET HOPM MEX-
JYHapOJHBIX JIOTOBOPOB HaJl HAIIMOHAJIBbHBIM 3aKOHOJATEIbCTBOM.
TakuM 00pa3oM, HHTEPHET-PAAUOTPAHCIISIIIAU 110 CBOUM 00BEK-
TUBHBIM M IOPUINYECKAM XapaKTEPUCTHKAM HE MOTYT ObITh MpUpPaB-
HEHBI B IPABOBOM PEXHMME HU K JOBEICHHIO /10 BCEOOIIET0 CBEJCHUS,
HU K cooOuieHuto B 3¢up, Wwin nepenaue no kademo. Beixox u3 cio-
JKUBLIEHCA CUTyalluu JaeT Bce TOT ke MyHKT 2 cT. 1270 I'K P®, co-
ri1acHo kotopomy «Mcrnonb30BaHHEM NPOU3BENCHUS, ... CUMTACTCS, 6
yacmuocmu...». VI30panHas 3akoHozarteseM (popMyIMpoBKa «B 4acT-
HOCTH» O3HA4aeT, 4TO MepeYeHb CIOCOOOB MCIOIB30BaHMS MPOU3BE-
JICHUs SIBJIIETCS OTKPBITBIM, a 3HAYWT, BO-IIEPBBIX, HCIIOIb30BAHNE
MPOU3BEICHHUSI MOKET OCYLICCTBIIATHCS U MHBIMH CIIOCOOaMHM, HE TO-
nMeHoBaHHbIMH B ['K P®, a Bo-BTOpPBIX, IopuaAHUYECKass KOHCTPYKIUS

' Take B nemsx ycrpanenus nporusopeunii B 'K PO ananornusbie M3MeHeHUs

NpHUIUIOCch Obl BHeCTH B MyHKTHI 1) 1 2) 4. 2 ct. 1317 'K PO, nynktet 2) u 3 4. 2 cT.
1324 TK PO, u. 3 cr. 1330 'K PO (manee 1o TeKCTy — «CTaTbH, CBSI3aHHBIE CO CT.
1270») — mpuM. aBT.
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yactu 2 ct. 1270 'K PO He 3anpermaeT, a, HAIPOTUB, donyckaem no-
sA6NIeHUe HOBbIX NOONYHKMOG, BKIIOUAIOMINX HOBBIE CIIOCOOBI UCIIOJIb-
30BaHUs IPOU3BEACHUI.

Heo6xomumocts momomaenust 4. 2 cT. 1270 'K P® (u cBs3aH-
HBIX C HEH cTaTell) MyHKTOM O BO3MOXXHOCTH HCIIOJIb30BAHUS MPOU3-
BEJICHUS B HHTEPHET — PAAHOTPAHCIISIIE 00YCIOBICHA TAKKE U TEM,
YTO MCIOJIb30BaHHUE MPOU3BEICHUI cIOCOOOM, HE TIOMMEHOBAHHBIM B
3aKOHe, JHIIAaeT MpaBooOiazaTeneil BO3MOKHOCTH KOHTPOJISL 32 HC-
MOJIb30BAHMEM TPOM3BEACHUN TakuM criocobom. Hampumep, meict-
BYIOLLUE aKerzu/ITauI/H/I2 Poccwiickoro Apropckoro ObmiectBa (31ech
u panee - PAO) mpemycMaTpuBarOT BO3MOXHOCTh TOJTy4YaTh BO3HA-
Ipak[ICHUE 33 OCYLIECTBICHUE IIPaB KOMIIO3UTOPOB, SIBJISIOIINXCS aB-
TOpaMH MY3bIKaIIbHBIX TPOU3BEJICHUH, UCIIOIb30BAHHBIX B ay/IMOBH-
3yaJIbHOM MPOW3BEACHUH 32 MyOINYHOE UCTIONHEHNE WM COOOIIeHNE
B 2Qup M mo kxabenro Takoro ayJuoBU3yaIbHOTO MPOM3BEACHUS
(myHKT 2 4.1 c1. 1244 TK P®), a Taxke 3a myOauMyHOE UCIOIHEHHUE,
cooOuieHue B 3¢up, Win 1o kademnto, B TOM YHCIE, IyTEM PEeTpaHCIs-
U1 0OHAPOIOBAHHBIX MY3BbIKAJIBHBIX U MY3bIKaJIbHO-IPaMaTHUECKHX
npousBeneHuil (myHKT 1 4. 1 c1. 1244 T'K P®). Mcnonb3oBanue mpo-
U3BEJICHUH B HHTEPHET-pajino, He Oyayddn HNOUMEHOBaHHbIM B CT.
1270 T'K P®, orcytctByeT u B cT. 1244 'K PO, koTopas onpezenser
BO3MOJKHBIE BHJIbI JIMIICH3UPYEMON AESITEeIHbHOCTH JJIs OpTraHu3alui
M0 KOJJIEKTHBHOMY YIPAaBJICHUIO aBTOPCKUMH NpaBamMu. Takum oOpa-
30M, PAO numieHo BO3MOKHOCTH TOJIy4yaTh BO3HArpakJeHHe 3a Hc-
[I0JIb30BAHNE MPOU3BEICHUN B MHTEPHET — PalMOTPAHCISALUSIX B 00-
meM nopsake. JleicTByromiee 3aKOHOATENBCTBO MPEAOCTABISET Op-
TaHM3alysIM, OCYLIECTBISIIOIIMM KOJJIEKTMBHOE YINpaBIIEHHE aBTOP-
CKHMMH TIpaBaMH{ TaKyl0 BO3MOYKHOCTB JIMIIb B TOM CIlTy4yae, €Ciii TaKon
Croco0 MCMONIb30BaHUs MPOU3BEACHUS OyAeT NpsSMO yKazaH B JIOTO-
BOpE OpraHM3aluy ¢ aBTOPOM MPOU3BEACHUS. MeX1y TeM, MacIITaObI

' B paMkax [aHHOI CTAThH, aBTOpP HE NPOBOMMI MCCICIOBAHHMS WHTECPHET —

TeneBuaeHs. OTHAKO eCTh OCHOBAHUS MOJIaraTh, YTO B CHIIY CXOJCTBAa OOBEKTHBHBIX
XapaKTEePUCTHK yKa3aHHBIX CIIOCOOOB MCIIONB30BAHMS MPOU3BEACHNH, OHH MOTYT OBITH
CTPYIITUPOBAHBI B OJTUH MOAIYHKT — IIPHM. aBT.

CeugerensctBo Nel5 or 15.08.2008 1. u CsunerennctBo Nel6 ot 15.08.2008 r. —
myHkT 1.1. Yeraa PAO. http://rao.ru/orao/ustav
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WCIIOJIb30BaHMS OXPaHSIEMbIX 00BEKTOB aBTOPCKOTO IIPaBa B HMHTEPHET
— paano (0 KOTOPBIX FOBOPWJIOCH BBILIE) HE OCTABIISIIOT COMHEHUS B
TOM, YTO KOHTPOJIb 32 UX HCIIOJIb30BAaHUEM JIOJDKEH OCYILECTBIISTHCS
B CHJTy 3aKOHA, a HE B CHJTY JIOTOBOpPa (IIOTOBOPOB).

Bonpoc o nmpaBoBoil KBanM(HKAIMU WHTEPHET — PaJHO aKTya-
JIEH HE TOJIBKO C TOYKH 3PEHUSI yCTAaHOBJICHUSI KOHTPOJIS 32 MCIIOIb30-
BaHMEM OXPaHJICMBIX 3aKOHOM OOBEKTOB aBTOPCKOI'O TpaBa, HO M C
TOYKM 3pEHHs MPaBOBOIO CTaTyca JIUI[, OCYLIECTBISIOUINX BEIlaHHE
paguoctanuuii B Uatepuere. Crarbs 1329 'K P® HasbiBaeT B Kaue-
CTBE 0c000T0 CyOBEKTa aBTOPCKOIO IpaBa OpraHu3aluu 3(QHUPHOTrO,
i kKabeapbHOTO BelaHusd. Y JaHHBIX OpraHW3anwii B cuiy cr. 1330
I'K P® Bo3HHKaeT 0COOBIN BHI CMEXKHBIX MPaB — UCKIIOUNTEIHHOE
MpaBo Ha COOOIIEHUE paaro- WK Tenenepenad. O4eBUIHO, YTO Opra-
HU3alUs, OCYIIECTBIIAIONIAs BEIIaHNWEe TOCPEJICTBOM HWHTEPHET — pa-
JUOTPAHCISIUKA HE MOXKET OBbITh MPU3HAHA OpraHu3anueil 3GupHoro,
Wi KaOeJbHOrO BEIIaHHWs M CMEXHBIX MpaB, MPeAyCMOTPEHHBIX CT.
1330 'K P® y Hee He Bo3HUKaeT. OJTHAKO OpraHU3alNsd, IPaBOMEPHO
OCYILECTBIISIIOIIAs HHTEPHET — PAaAMOTPAHCIILIMIO JTOJDKHA Ipruodpe-
CTH TIpaBa Ha TPAHCIIIMIO COOOIICHNH paauonepenad B MiHTepHeTe y
panuocTaHuuy. B cuity TOro, 4To pasnonoToK UCHOJIb3YETCs AJIS I10-
CIIeyToIeH Mepeiayn MOoIb30BaTeNsIM, BO3MOXKHO, CIIEyeT TOBOPUTH
0 HaJIMYUHU Yy TaKUX OpPTaHM3alU{ MPOU3BOJHBIX CMEKHBIX MpaB, WU
CMEXXHBIX IPaB BTOPOTO poja. 3aKperuieHne HOBOM KaTeropuu CMex-
HBIX TPaB B 3aKOHE MPEJOCTaBUT BO3MOKHOCTh 3aKOHOJATEINIO Hajle-
JUTh OPraHU3aliH, OCYLIECTBIAIOLINE VHTEpHET — pajHOTpaHCIIA-
LUK, OCOOBIM NPABOBBIM CTAaTyCOM, HalpUMeEp, YCTaHOBHUB JJs IO-
JOOHBIX OpraHM3alMii OTBETCTBEHHOCTh 3a CoOJep)kaHue HH(popMma-
uu, pa3MeliaeMoi Ha caifre. IIpu 3ToM, 3aKperieHue HOBOM Karero-
pun cMexHbIX npaB B 'K PO nuimieHo cMbiciia 10 BHECEHHS MTOTPABOK
B cT. 1270 'K P®.

[IpobnemaTuka DaHHOW CTaTbU HE HMCYEPIBIBACTCS BBIIICOIH-
CaHHbIMHU perieHusIMU. [Ipy monbITKe peleHns npodieMbl HHTEPHET-
paano yka3aHHBIM crocoboM — BBeAeHneM B 4. 2 cT. 1270 'K PO (u
CBSI3aHHBIC C HEH CTAaThH) HOBOI'O CIIOCO0A MCIHOJIb30BAHUS IPOU3BE-
JIEHUH — MPaBOMPUMEHHNTENbHAS MTPAKTHKA CTOJKHETCS ¢ KyJaa Ooee
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(yHIaMEHTATBHBIME [IPOOJIEMaMH, BBITCKAIOIIMMHU W3 Ba)KHEHILETO
cBoiicTBa VHTEpHETA, @ HIMEHHO, €r0 TpaHCTpaHUYHOCTH. OTCYTCTBUE
KaK TOCYJIapCTBEHHBIX, TaK W IOPUCINKIIMOHHBIX I'paHHL B [IHTepHETE
COCTaBIISIET TIIABHOE TPEMATCTBUE AJIS IPUBJICUEHHS] K OTBETCTBEHHO-
CTH HapyLUUTENEH, B TOM YUCIIE, HapyIIUTEIEH aBTOPCKUX NpaB. Benpb
Jake eCiIM TpeIoKeHHbIe TIoMpaBKu OyAyT BHeceHsl B cT. 1270 'K
P® (a 3aTem, Haso nonarate, u B cT. 1244 'K P®), u PAO (wu iro-
0as Ipyras opraHu3anusi 1o KOJUIGKTUBHOMY YTIPaBICHHUIO aBTOPCKHU-
MU TIpaBaMHt) MOJyYUT FOCYIaPCTBEHHYIO aKKPEIUTALHUIO 110 JTaHHOMY
BUJY JEATEIBHOCTH, TO 3TO HE 3HAYUT, YTO TaKas OpraHU3alus CMO-
XKeT PQPEKTUBHO yNpaBIATh UCIOJIb30BAHUEM NPOM3BEICHUH B HMH-
TEPHET-PaJHO.

KoHeyHO, B OTHOIIEHMM HCIIOJIb30BaHUS MPOU3BEACHUN pOC-
CUICKMX aBTOPOB Ha PAJUOCTAHLMSIX, PACIIOIOKEHHBIX B 30HE .IU,
HaxXOJSIUXCSI HA CEPBEPE, PACIOIOKEHHOM B PO, mpuHamiexaiemy
poccuiickoMy COOCTBEHHMKY M BEHIAIOUIMX Ha Tepputopuu P, y op-
raHu3aluy M0 KOJUIEKTMBHOMY YIIPABJICHUIO aBTOPCKUMH IpaBaMu
MOSIBUTCSI BOBMO>KHOCTH IPHUBJIEKATh MPABOHAPYIIUTENEH K OTBETCT-
BeHHOCTH. OJIHAKO CTOUT TAaKOMY CAaWTy OCYILECTBISTH BELIAHUE HC-
KIJIIOYUTEJIBHO Ha TEPPUTOPUH JIFO0Oro JIpyroro rocyiapcraa (Ipu-
ToM, Heobs3arensHO yuacTHuKa JIAIl, nnm bepruckoit Konsenmmm),
Kak mpoOjieMa TPaHCTPAHUYHOCTH CTAHOBHUTCS akTyaibHOH. UM eciu
TaKylH CUTYalLUI0 BO3MOJKHO YPEryJupOBaTh IIPU IOMOIIU MEXKIIpa-
BUTEJIbCTBEHHBIX COIVIAILIEHUN, TO B OTHOLIEHUM MHOKECTBEHHOCTU
WHOCTPAaHHOTO 3JIEMEHTa TAaKOE COIJIAIICHHUE HE PELIUT IPOOJIEMBI.
MHO€eCTBEHHOCTh HHOCTPAHHOTO DJIEMEHTA HE SIBJSIETCA PEIKOCTBIO
JUIsl MHTEPHET — paanocTtaHuuid. CaiTel ¢ My3bIKaJbHBIM (M HE TOJb-
KO) KOHTEHTOM 3a4acTyl0 pa3MellaloTcs Ha cepBepax Ha TePPUTOPUHU
OCTPOBHBIX TOCYJapCTB, «TOCYJapCTB-KAPIUKOB» C ILEJbl0 yoepeub
COIEPKUMOE CalTa OT BO3ACUCTBUS CO CTOPOHBI IIPABOOXPAHUTEIIb-
HBIX OpraHoB. B kauecTBe MCTOYHMKA PaJHONOTOKA BCE Yalle BHIOH-

! Cpenu MHTEpHET-paIHOCTAHIMIT B TOCTEIHEE BPEMS CTAN IOMYJSIPHBIM TOMeH .fin —
JIOMEH BEPXHET0 YPOBHS 111 MUKPOHE3MH, COBIAIAIOIINI ¢ aO0pEeBUATYPOIl YaCTOTHOI
monymsiin (FM = Frequency Modulation) Perucrpammst 1oMEeHOB BTOPOTO YpOBHS
(nanpumep, radioNel.fm) Bo3mMoxKHa 1 U1 HEpe3UICHTOB MUKPOHE3UH — IPHM. aBT.
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paroTcsi 3apyOeKHbIC PAaJHOCTaHIMH, KOTOPble HEBO3MOXXHO HAWTH B
FM-aunanazone wa tepputopun P®. /lomeHHas 30Ha, BEIOpaHHAS IS
caifTa, Takke HE JAeT IOPUIMYECKUX OCHOBAHMU Ul ONpPEACICHUS
«HaLMOHAJIBHOCTH» CaiiTa, U B 3TOM CMBbICIIC JOMEH .I'u HUYEM He OT-
JIUYaeTcsl OT JOMEHOB .COMm, .0rg W Jp., IOCKOJIBbKY HE WMEET TeppH-
TOpUANILHON NpUBs3KH K Tepputopuu PD. Takum obpazom, B chepe
WHTEPHET — PaJNOCTaHIIMA BCTPEYAIOTCS YHUKAJIbHBIE C TOYKH 3pe-
HUSl MEXJAYHApOJHOTO IpaBa CUTyalluu, KOTJa, HalpuMep, BEeIaHue
WCIIAaHCKOW paJlioCTaHIMK Ha Teppuropun PD ocyiecTBisger cepsep,
pacnonoxeHHblii Ha Kurpe, mpuHaaexammii Xo3siiCTBEHHOMY 00-
LIECTBY, 3apErMCTPUPOBAHHOMY B YKpauHe, yepe3 caiit .fm, 3aperu-
CTpUPOBaHHBIA B MUKpPOHE3UH.

[IpencraBisiercd, 4TO ONTHMAIbHBIM BBIXOJOM M3 MOJO00HBIX
IOPUIMYECKUX KOJUIM3UI MOTYT CTaTh MEKAYHApOIHbIC COIVIALICHUS,
YCTaHaBJIMBAIOIINE CIWHBIC KPUTEPUU MJISI OIpEHeNICHUsS «HAlno-
HaJIBHOCTH» MHTEPHET — PaJMOCTAHLINMN, U YCIOBUI NMPUBICUEHUS UX
K OTBETCTBEHHOCTH 3a HapylleHHE aBTOPCKUX mpaB. [lo Hamemy mHe-
HUIO, B KQUEeCTBE BO3MOXKHOI'O MCTOYHHUKA JJISl MTOMCKA TaKUX KPHUTE-
pueB, cienyer mnpoaHanusupoBaTh Konsenmuio CoBera EBpomsl o
MIPECTYHOCTH B cpepe KOMIBIOTEPHOM urdopmarmn'. COrllacHo Cr.
10 KouBeHunun o KHOEpIpPECTYNMHOCTH, KaKIas CTpaHa-y4acTHUK
KoHBeHIIMM MpPUHUMAET MEpbI IJIsi TOro, YTOOBl KBaJIM(HUIIMPOBATH
HapyLICHUs aBTOPCKUX IPaB B KaueCTBE YI'OJIOBHBIX MPECTYIUICHUH,
KOTJa JACHCTBHA, HapylIAIOIIMe aBTOPCKUE IpaBa, COBEPLIAIOTCS:
YMBIIIJICHHO, B KOMMEPYECKOM MaciuTade, ¢ MOMOIIBI0 KOMIBIOTEp-
HOW CHCTEMBI, HE SBIIIOTCA HAPYHIEHHEM HCKIIOYUTEIHHO MOpab-
HBIX aBTOPCKHX TpaB.

O4eBHIHO, YTO HApPYyIIEHHWE aBTOPCKHUX IpaB MOCPEACTBOM HC-
M0JIb30BaHUS IPOU3BEICHUI B HUHTEPHET — PaAMOTPAHCISILIMKA OTBEYA-
€T BCEeM BBIIICHA3BaHHBIM NpU3HAKaM. B kauecTBe ycloBH TpuUBIIE-

! Konerums Copera EBpOIIBI 0 pecTymHOCTH B chepe KOMITBIOTEPHOM HE(OpPMAITHH —
3amoueHa B bymamemre 23.11.2001 1. (manee mo Tekcrty — KouBeHmms o
kubepnpecrynHoctn). Berymuna B cumy 01.07.2004 r. B 2005 r. ObUIO NPHUHATO
pewenue o noanucanud PO nannoit Kouseniyu (Pacriopsbxenue [pesunenra PO ot
15.11.2005 Ne 557-PIT), omnako B 2008 T. 9TO pacnopsDKeHHE YTPaTHIO CHITY
(Pacniopspxenne [Ipesunenta PO ot 22.03.2008 Ne 144-PII) — nmpum. aBT.
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YEeHUS1 K OTBETCTBEHHOCTH 3a NpPaBOHAPYILEHHS, MPEIyCMOTPEHHBIC
KonBenuueit o kuGepnpecTymHOCTH (B TOM YHMCIIE 3a IIpaBOHApYyLIe-
HUS B cepe aBTOPCKUX MpaB), cT. 22 KOHBEHIMH HA3bIBae€T PacIpo-
CTpaHEHHBIE B MEXIyHAPOIAHOM IIpaBe (hOPMyIIbl IPUKPEIICHHUS.

IIpu TtoMm, uro KoHBeHIIMA 0 KHOEPIPECTYIHOCTU HE Ha3bIBAeT
YETKUX YCJIOBUHM NPUBJIEUCHHUS HAPYLIMTEJIEH aBTOPCKHUX IIPaB K OT-
BETCTBCHHOCTH, B HEM COAECPKUTCS PsIi BAKHEUIIUX IMOJOXKEHUH, KO-
TOpBIE MOTYT IIOCIIOCOOCTBOBATh pELICHHIO MpobiieM HMHTepHeT-
panuo. Hanpumep, KonBeHIms ycraHaBiMBaeT 0OS3aHHOCTH MOCTaB-
IIMKOB yciyr MHTepHeT (IpoBaiiiepoB) OKa3blBaTh COACHUCTBHUE IMpa-
BOOXPaHUTEILHBIM OpraHaM TOCYAapcTB B cOOpe J0Ka3aTeIbCTB, CBS-
3aHHBIX C KuOeprpecTyruieHusMu. B oTHomennn MHaTepHeT — paguo-
craHumii uHTEepec npesacrasiser cr. 20 KoHBeHiuu, 00s3bIBaromias
[IpOBaillepoB COTPYJHUYATh C KOMIIETEHTHBIMU OpraHaMu M IIOMO-
rarb UM coOMpaTh WM 3alUChIBaTh B PEabHOM DPEKUME BPEMEHU
JaHHBIE O MOTOKaX MH(pOPMALMH, CBSI3aHHbIE C KOHKPETHBIMU COO0-
LICHUSIMU Ha TEPPUTOPUH TOCYAAPCTBA, EPEIaBAEMBIMU 110 KOMIIbIO-
TepHoii cucteme. To ecTth mpumeHuTenbHo K MHTepHeT — panmo,
CTpaHbl-y4acTHUKM KOHBEHLIMH MOJIy4al0oT BO3MOYKHOCTH IMOTpe6o-
BaTh OT MPOBaiiepoB (PUKcAUK M MOCIEAYIOUIETO MPEI0CTABICHUS
IIPaBOOXPAHUTCIIBHBIM OpTraHaM 3anucei paanuomnoTOKOB, KOTOPLIC
BIIOCJIECTBUU MOT'YT IIOCIIY>KUTh J10Ka3aTeIbCTBEHHOM 0a30i ist Aes
0 HapylIEHUH aBTOPCKUX IpaB. Takum o0pazoMm, Jaxke ¢ y4eTOM TOro,
yro KoHBeHIMsI 0 KHOEpNpecTyMHOCTH OTHOCUTCSI K MEXKIyHApOAHO-
My YTOJOBHOMY IpaBy, HEOOXOIUMO OTMETUTh BaKHOCTH OOIIMX
MIPUHIMIIOB, 3aKPEIICHHBIX B 1aHHON KoHBeHINH.

VYkazaHHbIE IOPUANYECKAE KOHCTPYKIMH MOTYT TOCIYKUTh OC-
HOBOI JUIs1 pa3pabOTKKU MEKAYHAPOTHOTO aKTa, MOCBSIEHHOTO yCTa-
HOBJICHMIO OOLIMX YCJIOBUH INPHUBJICYEHHUs] K OTBETCTBEHHOCTH JIMILI,
HEIPaBOMEPHO UCIOJIb3YIOUINX OXpaHsIEeMble 3aKOHOM IPOU3BEIECHUS
B UHTepHere. HeoOxoauMocTh xe mpuHATHSA 1o100H0#N KoHBeHIHH,
KaK BIIPOYEM U BHECEHUS IOMPABOK B POCCUHCKOE 3aKOHOAATEIBCTBO,
[0 HalleMy MHEHHIO, HE BbI3bIBaeT coMHeHHH. Kak oTmeuan eme B
1998 . mpodeccop M. A. ®enoToB, «eciau Mbl XOTUM 00ECTICUHUTH 3a-
KOHHBIC MHTEPEChl — CIPaBEUIMBOC BO3HATPAXKICHHE M 3alIUTy MO-
palbHBIX MpaB — Te€X, KTO paboTaeT B MUPE UHTEIUIEKTYyalIbHOTO TBOP-
YeCTBA, U YbU NNPOU3BCACHUSA UCIIOJIB3YIOTCA B JIOKAJIbHBIX U ria00aiib-



Bcepoccuiickuit HayyHbIH )XypHaA «Bonpockl npaBoBeaeHus>

222 Ne4/2010

HBIX CETSX, TO MBI JIOJDKHBI Pa3BUBATh MEXJTYHAPOJIHOE U HAIIMOHAIb-
HOE aBTOPCKOE MPaBO HE M30JHMPOBAaHHO, a B 00IIEeM KOHTEKcTe (op-
MHUPOBaHUs TPAaBOBOM 0a3bl KHOESPIPOCTPAHCTBAY.

[ToxBoas UTOT MAHHOU CcTaThe, XOTEIOCH OBl ele pa3 o0paTutTh
BHUMaHHE Ha BBICOKYIO aKTyallbHOCTh PacCMaTpUBAEMOHN TPOOIIEMBI.
Hcnonp3oBaHue My3bIKaJIbHBIX MPOM3BEACHUN YaCTHBIMH I10JIb30Ba-
TenssiMu B VIHTepHETE BpSJ M B OJIMoKaliliiee Bpemsl TiepecTaHeT ObITh
HMCTOYHUKOM HapyIICHUs aBTOPCKUX mpaB. OJHAKO HCIIOJIb30BaHUE
MY3bIKQIBHBIX TPOW3BEACHUN B WHTEPHET-PAJAUOTPAHCISAINAAX OYe-
BHJIHO HOCHUT KOMMEPUYECKHUH (MPUTOM, TOBOJHHO MACIITAOHBIN) Xa-
paktep. CyneOHasi IpakTHKa Ha MOMEHT HAIMCAHUS JIAHHOW CTaThU
elle He Jajia OTBETa Ha BOIPOC O MPABOBOW KBaTH(HUKAINU UHTEPHET
— paﬂHOTpaHCHﬂHHﬁ. ITo HameMy MHCEHHIO, UMCHHO OTCUYCCTBCHHAasA
JIOKTPUHA JOJKHA MOCIIOCOOCTBOBATH PEIICHUIO ATOr0 BOIpoca. Yc-
TAHOBJICHUE KOHTPOJISL 3a HCIIOJb30BAHHUEM OXPaHSIEMbIX 3aKOHOM
MIPOU3BENICHUH, a TaK)Ke BBISBICHHE WM NPECCUYCHUE HAPYIICHUN aB-
TOPCKUX IMPAaB B JIAHHOW cdepe CTAHET HOBBIM, 3HAYUTEIILHBIM [IIATOM
Ha IIyTU K YCTAHOBJICHUIO ITpaBonopsiaka B MIHTepHere.
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IIpo6AeMBI HOAOKUTEABHOTO IPaBa

OTBeTCTBEHHOCTb IPEACTABUTEABHOT'O OpraHa
MYHHIIMITAABHOTO 00pa30BaHus 32 HApyIIeHHe
3aKOHOAATEAbCTBA KaK MEXaHH3M peaAu3aliuu
TOCYAQPCTBEHHOTO NPHHYXACHHS

MeCTHOE CaMOYIIpaBA€HHE; IPeACTABUTEAbHBIN OPraH MyHHIJUIIAABHOTO 006pa3soBaHus;
OTBETCTBEHHOCTb; TOCYAAPCTBEHHOE MPHHYKACHHE; AOCPOYHOE MpeKpaleHne MOAHO-
MOYHH; POCITYCK

E. B. Beaoycosa

kandudam wpudureckux nayx, doyenm, npodeccop Kadedpot 20cydapcmeenHo-npasosvix
Oucyunaun Mocko6ckoz0 ZymanumapHozo ynuseepcumema

B cootBercTBHM ¢ mpuHIMNOM 3akoHHOCTH KoHctutymwmst Poc-
cuiickoit denepanuu ycTaHABIMBACT OOSI3aHHOCTh COOJFOJICHUS Op-
raHaMu MecTHoro camoymnpasiieHuss Konctutyuuu P® u 3axkoHOB (CT.
15). 3a HapylIeHne JaHHOTO IOJIOKEHHUSI TOCYJapCTBEHHbIE U MYHH-
[UTIATBHBIE OPTAaHBI U WX JIOJDKHOCTHBIC JIMIIA TIPUBJIEKAIOTCS K OTBET-
ctBeHHOCTH. DenepanbabiM 3akoHOM 2003 1. No 131-D3 «O06 06mumx
MPUHITUIIAX OpTaHU3AIMK MECTHOTO camoyIpaBicHus B Poccuiickoii
ODenepanun» MPEAyCMAaTPUBACTCSA, YTO OTBETCTBEHHOCTh OPTAaHOB U
TOJKHOCTHBIX JIAI] MECTHOTO CaMOYIIPABIIEHHUS TIEpe]] TOCYIapCTBOM
HACTYTIaeT Ha OCHOBAaHWH PEIICHHUS COOTBETCTBYIOIIETO Cy/la B CITydae
Hapymenus umu Kouncturymuu PO, dhenepanbHBIX KOHCTUTYITMOHHBIX
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3aKOHOB, (ellepanbHbIX 3aKOHOB, KOHCTHUTYIHMH (yCTaBa), 3aKOHOB
cyobekra PO, yctaBa MyHHIMIATBEHOTO 00pa3oBaHus, a TaKXKe B CIIy-
yae HEHAJJIeKAIEro OCYIIECTBICHHS YKa3aHHBIMH OpraHaMu |
JOJDKHOCTHBIMM JIMIIAMU IEPEaHHBIX UM OTIEJbHBIX IOCYapCTBEH-
HBIX TOJHOMOYMH (cT. 72). DTO paccMaTpuBaeTcsi Kak Iocyaapct-
BEHHOE MpUHYKACHHE, NMPHUMEHSEMOEe K OpraHaM U JOJLKHOCTHBIM
JUIIAM MECTHOTO CaMOYIIPaBJIEHUs B LIEJSAX CO3JaHMs YCIOBUH s
Ha/JIeKAIIETO BBIMOJIHEHUSI UMHU BO3JIOKEHHBIX Ha HUX 3a7ad I0 pe-
LICHUIO BOIIPOCOB MECTHOI'O 3HAYCHMs M OOCCIICUCHUS 3alUThl HHTE-
pecoB KUTeJeH MyHHUIMIAIbHOrO oOpa3zoBaHus. Kak ormeuaror
T. A. 3aiiuea, E. B. AkuMeHko, rocyIapCTBEHHOE MPUHYKICHHE,
MpUMEHsAEeMOe K OpraHaM M JOJDKHOCTHBIM JIMIIaM MECTHOTO CaMo-
YIPaBJICHUs, HE SIBIISICTCS PA3HOBUAHOCTBIO OTPACIEBOTO MPHUHYKIC-
HUSL M BKJIIOYaeT B ce0sl psill COCTABISIFOIIMX: KOHCTUTYLIMOHHO-
MIPaBOBOE MPHUHYKJEHUE, YTOJOBHOE M YTrOJOBHO-TIPOLIECCYATBHOE,
aJMUHHUCTPATUBHOE, TPa)KJIaHCKO-NPAaBOBOE, JUCHUIUIMHAPDHOE W,
BO3MOXHO, MHBIC PA3HOBUAHOCTH, KOTOpPbIE IPU OIPEAEICHHBIX 00-
CTOSITENILCTBAX MOTYT MPUMEHATHCS K C¥6’beKTaM, OCYILECTBIISIFOILIUM
MYHHIMIIATIBHYIO BIACTh M ynpasieHue . K opranam mMectHOro camo-
yIpaBieHUs,, 0COOEHHO MPEJCTABUTEILHBIM, NMPUMEHHUMO, B OCHOB-
HOM, KOHCTUTYLMOHHO-IIPABOBOE IPHHYKICHHUE, HMEIOLIEe CBOIO
cneun¢uxky. B oramume OT MHBIX BHIOB OTPacieBOr0 rOCYIapCTBEH-
HO-IIPABOBOT'0 MPHUHY>KJIEHUS] KOHCTUTYIIHOHHO-IIPABOBOE MPUHYkE-
HHUE peau3yercs, KaKk NpaBWIO, HE B OTHOLICHHU (U3NYECKUX JTHOO
IOPUINYECKUX JIUI, @ B OTHOUIEHUM TPEJACTABUTENbHBIX OPraHOB U
JOJDKHOCTHBIX JIML] IIyOJMYHOW BJIACTH ONIPEAEICHHBIX IIyOJIMYHO-
NpaBOBBIX 00pazoBaHMi. BMecTe ¢ TeM mpencTaBUTENbHBIE OpraHbl U
JOJDKHOCTHBIE JIMIA MyOJIMYHON BIACTH U CaMU MOTYT BBICTYINATh B
Ka4yecTBe CyOBEKTOB, OCYLICCTBIISIIOUINX MPUMEHEHNE MEP KOHCTUTY-
[IMOHHO-TIPABOBOTO MPHUHYK/IEHUS B OTHOIIEHWH WHBIX OPTaHOB (BBI-

! denepanbhbiii 3aK0H 0T 6 okTAOPs 2003 T. Ne 131-33 «O6 06IMMX MPHHIKMIAX
OpraHu3allMk MECTHOro camoympasieHust B Poccuiickoit @enepanun» // C3 PO.
2003. Ne 40. Cr. 3822.

* 3aiyesa T. A., Axumenxo E. B. O wiaccubHKAIMH MEp KOHCTHTYLHOHHO-
MPaBOBOTO MPUHYKACHHUS, IIPUMCHICMBIX K OpraHaM ¥ JIOJDKHOCTHBIM JIMIIaM MECT-
HOro camoymnpasieHus // ['ocyapcTBeHHasi BIAacTh M MECTHOE CaMOYIPaBJICHHE.
2008. Ne 1. C. 23-26.
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pakeHHe HeIOBEpPUs, OTPEIICHHE OT JOJKHOCTH TJIaBbl MyHHIIAIIAb-
HOro 00pa3oBaHUSl BBICIIMM JOJDKHOCTHBIM JIMIOM cyObekta P®D,
POCIyCK TMpPEJICTaBUTENILHOTO opraHa u mp.). OcHoBaHUs, POPMBI H
IIPOLEAYPA PUBJICUEHUS K OTBETCTBEHHOCTH IPEJCTaBUTEIBHOIO Op-
raHa MECTHOIO CaMOYIpaBJIEHHs YCTAaHOBIIEHBI B cratee 73 Dene-
pasibHOrO 3aKoHa «OO0 OOIIMX NPUHIMIIAX OPraHU3aLMH MECTHOTO
camoymnpaniieHus: B P®y». OTBETCTBEHHOCTh HACTYMHAET Yepe3 JOCPOU-
HOE IIPEKpallleHHE IIOJHOMOUYMN B BHJIE poclycKa. B naHHOH crarbe
YCTAaHOBJIEHO BCETrO J1Ba OCHOBAHUSA JUIsl POCITyCKAa MECTHOT'O IPECTa-
BUTEJBHOIO OpraHa: 1) mpu NPUHATHM UM [IPABOBOI'O aKTa, MPOTHBO-
peuamiero Koncruryuuu PO, dpenepanbHOMY U perHOHAILHOMY 3aKO-
HOJIaTeJIbCTBY M yCTaBy MYHMIIMIIAIBHOTO 00pa3oBaHus; 2) 3a HEeHc-
IIOJIHEHNUE CBOMX (DYHKLHMI — NPU yCTAHOBJICHUHU B CyIEOHOM IOpPSiA-
K€, 4TO W30paHHbIM B MPAaBOMOYHOM COCTaBE MPEICTABUTEIbHBIN Op-
raH B TE€YEHHE TPEX MECALEB MOJPsA HE MPOBOJIWI 3aceJaHHi, T.e.
(dakTHuecku 3a Oe3eicTBHE .

Eme B xorme 1990-x rr. Koncturymmnonnsiii Cyn PO ompenenmn
OCHOBHBIE DJIEMEHTHI MTPOLEAYPHI MPUBICYEHHS] K KOHCTUTYLIHOHHON
OTBETCTBEHHOCTH OPraHOB M JOJDKHOCTHBIX JIMI[ MECTHOIO Camo-
YIOpaBIeHUs: HAaJUYMEe YCTAHOBJIEHHBIX Cy/JOM HapyLIEHHH Kak OCHO-
BaHME BO30YXXIEHHUs BOIIPOCA O JIOCPOYHOM IIPEKpallleHUH MOJIHOMO-
YWii; 00s3aTENBHBIN KPYyT CYOBEKTOB, PENIAIOIINX TaKOW BOMPOC; HE-
00X0IUMOCTh CyACOHON HpOLEAYpbl; HalelIeHHE 3aKOHOIATEIbHOTO
(mpencTaBUTENBHOTO) OpraHa TroCyJapCTBEHHOM BlacTh CyObekTa
Poccuiickoit @enepanyy NpaBoM IPUHUMATh OKOHYATEIBHOE pelle-
HHE HA OCHOBE 3aK/TFOUCHHS COOTBETCTBYIOLIETO Cy/a H Jp. .

ITopsanok pocmycka NpeacTaBUTENIBHOTO OpraHa MyHHIIAIIATBHOTO
00pa3oBaHMs 33 W3JaHHE HE3aKOHHOI'O aKTa COCTOMT M3 CIEIYIOLIMX
MIOCIIEIOBATENBHBIX CTaNN:

! ®Denepanbibiii 3aKk0H 0T 6 OKTsIOpst 2003 1. Ne 131-D3 «O6 00MmKX MPHUHIKIAX
OpraHu3alil MECTHOro camoyipasienus B Poccuiickoii ®enepauuun» // C3 PO.
2003. Ne 40. Cr. 3822.

? Mocranosnenne Koncrurymuonnoro Cyxa P® or 16 oxts6ps 1997 r. N 14-I1 //
CoOpanne 3akonogarenscTBa Poccuiickoit @enepannu. 1997. Ne 42. Ct. 4902.
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1. ycTaHOBIEHHE pELICHHEM cyJa (axkTa MPUHATHS NPEACTaBH-
TEJIBHBIM OPraHOM MYHHUIMIIAIBHOTO 00pa3oBaHUsI HOPMATUBHOI'O
MIPaBOBOTO akTa, npoTuBopedaniero Koncrurynun PO, dhenepanbHbIM
KOHCTUTYLIMOHHBIM 3aKOHaM, (eepajbHbIM 3aKOHaM, KOHCTUTYLIUH
(ycraBy), 3akoHaM cyObekTa PD, ycTaBy MyHHUIIMIIAILHOTO 00pa3oBa-
HUS C yCTAHOBJIEHUE CpoKa (IPU ero OTCYTCTBUH — HEe Oojiee Tpex Me-
CSIEB) /Ui OTMEHBI (BHECEHHSI M3MEHEHHI) YKa3aHHOT'O HOPMAaTHBHO-
TO MPABOBOI'O aKTa;

2. yCTaHOBJICHHE pelleHHeM cyJa (akra HEHCIOIHEHUS IIEPBOrO
CyJ1IeOHOTO PELICHHUS B YCTAaHOBJICHHBIH CPOK;

3. BHECEHHE BBICIINM JIOJDKHOCTHBIM JIUIIOM cyObekTa PO (pyko-
BOJIUTENIEM BBICHIEIO MCIIOJHUTEIBHOIO OpraHa TIOCyAapCTBEHHOM
BJacTH cyObekTa PD) B TeueHne OHOro Mecslia Mmocje BCTYIICHHS B
CUJIy pelLICHMs CyJa, YCTaHOBHBIIEro (DaKT HEUCIIOJIHCHUS JIaHHOI'O
peleHus, B 3aKOHOJATENbHbIN opran cyOobekta PD mpoekT 3akoHa
cyobekta PD o pocrmycke npeacTaBUTEIBHOTO OpraHa MyHHUIMIAIIb-
HOT'O 00pa30BaHUS;

4. npunsTHe 3akoHa cyObekra P® 3akoHOIATENIBHBIM OpPraHOM
cyobekra P® 0 pocmycke npeacTaBUTEIbHOTO OpraHa MyHHLIMIAJIb-
HOTO 00pa30BaHUs;

5. moamnucanyue U 00HApOIOBAHUE BBICIIUM JIOKHOCTHBIM JTUIIOM
cyobekra PD 3akona cyobekra PD o pocmycke mpeacTaBUTEIHHOTO
opraHa MyHHIIMTIAILHOTO 00pa30BaHus;

6. hakTHUecKoe MpeKpalieHue MOJTHOMOYUN MPEACTaBUTEIHLHOTO
OopraHa MyHHUIMIIAILHOIO 0Opa3oBaHMs CO JHS BCTYIUIGHUS B CHILY
3akoHa cyowpekTa Poccuiickoit @enepanun o ero pocmycke. Cienyer
OTMETUTh BO3MOXKHOE O0’KaJOBaHWE Cy/IeOHOTO pElIeHUs — B DTOM
ClTy4yae BO3HUKAET JIOMOJHUTEIbHAS CTAAMsI IPOLIEAYPBI POCITyCKa.

Takum 00pa3oM, B Mpoleaype NPUBICYCHUSI K OTBETCTBEHHOCTH
MPEJICTaBUTEILHOTO OpraHa MECTHOI'0 CaMOYIpAaBIEHHsI Y4acTBYIOT
JIBa YPOBHSI OPraHOB rOCYIapPCTBEHHOM BJIACTH — (eiepaIbHbIA — MpU
BBIHECCHHHU CYyJICOHBIX PELICHUH, 1 PETHOHANBHBIA — IPU peaIu3anuu
cankMu. PyHKUUSA CyneOHBIX OpraHOB OrPAaHMYMBACTCS JIMIIb KOH-
cratauueid (akroB — (pakra MPUHATHS HE3aKOHHOI'O HOPMAaTHUBHOI'O
NPaBOBOTO akTa, ()akTa HEHCIOJIHEHUS MEepBOro perieHus cyna. He-
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IIOCPEACTBEHHO NMPUHATHE PELIEHUS O POCIYyCKE MPEACTaBUTEIBHOIO
OpraHa OTHECEHO K (DYHKIIUSM TOCYAapCTBEHHBIX OPTaHOB CYyOBEKTOB
P® — xak WCMONHUTENBHBIX B JIMIE BBHICIIETO JOKHOCTHOTO JIMIIA
cyonrekta P®D, Tak u 3akoHOmaTeNbHBIX. Kak crpaBeyIinBO yKa3bIBaeT
A. B. AKoOIIsIH, «OrpaHUYMBasICh... KOHCTaTauen (GakTos, deaepaib-
HbI€ OpraHbl TOCYJapCTBEHHOM BJIACTH CAMOOTCTPAHAIOTCA OT IOJIH-
TUYECKON COCTaBIISIONIEH pOCIyCKa MpeACTaBUTEIBHOIO OpraHa Me-
CTHOT'O CaMOYIpAaBJEHUs, OCTaBIAs pPELIEHHE JaHHOI'O BONpOca Ha
YCMOTPEHHE OpPraHOB roCyNapCcTBEHHOH BiacTu cyObekTa PD (3mech
ClIelyeT yKaszaTh Ha TO, YTO MPHUBIIEYCHNE K OTBETCTBEHHOCTH SIBIISICT-
Csl TIPAaBOM, a HE OOS3aHHOCTHIO OPraHOB TOCYJapCTBEHHOW BIIACTH
CyOBEeKTOB P<D)»1. W B 5TOM CyIlIeCTBEHHOE Pa3JIMuie MEXIY ABYMs
OJTHOMMEHHBIMH 3aKkoHaMU «OO0 OOIIMX MPHUHIIMITAX OPTAHU3AIUN ME-
CTHOTO camoynpasieHusi B POy, nockonbky B 3akoHe 1995 r. Obuia
IpeayCcMOTpeHa BO3MOYKHOCTh BMEIIATENLCTBA (DefiepaibHbIX BiIacTei
B juue [Ipesuaenra PO u I'ocygapcTBeHHoi JlyMbl IpH OIpeeneH-
HBIX 00cToATeNbCTBaX (0€3AeHCTBIUM OPraHOB IOCYJapCTBEHHON Bia-
cTH cyOobekTa PO).

B nayuHO# nmTepartype oTMedaeTcs 3HAYMMOCTHh YCTaHOBJICHUS
MIPUYMH W3JAHUS aKTOB, BIIOCIEICTBHUHM TPHU3HAHHBIX HE COOTBETCT-
BYIOIIUMU KOHCTUTYIIUH WA 3aKOH0)IaTeJII)CTBy2. H. A. Anexceen
OTMEYaeT, YTO Ba)XHO YUYUTHIBATh CYOBEKTHBHYIO CTOPOHY Hapyllle-
HUS, BhIpaXkaeMylo depe3 KaTeropuio BUHbBI. CyJ JTOJIKEH BBIACHUTH,
OTJIaBAJIM JIX JISNyTaThl ce0e OTYET B TOM, YTO, TOJIOCYS 3a JaHHBII

" Axonan A.B. «PazzieneHue Tpyna» MexkIy (enepatbHBIMU OpraHaMH IOCYIapcT-
BEHHOH BIIACTH M OpraHaMH TOCYAapCTBEHHOW BIAacTH cyOBbekToB Poccuiickoit de-
JIepally [IPU MPUBJICYCHUH MPEACTABUTENIBHBIX OPraHOB MECTHOTO CaMOYIpaBlie-
HUSL K OTBETCTBEHHOCTH B BHJE pociycka // MyHuLuMnanbHas ciryx0a: mpaBoBble
Borpockl. 2008. No 1.

% Anexcees H.A. Comepxanne ¥ BUIb MyHHIATAIBHO-NPABOBOH OTBETCTBEHHOCTH
// Kypnan poccuiickoro npasa. 2006. Ne 9. C. 57-71; Ipuwun B.B. OcHOBaHUS 1
Mepbl I0PUINYECKOH OTBETCTBEHHOCTH OPraHOB MECTHOI'O CAMOYIIPABIICHUS Ieper
rocynapctBoM // 'ocynapcTBeHHast BIacTh U MecTHOe camoyrnpasieHue. 2006. No 4.
C. 18-19; Komnopawes A. A. OCOOEHHOCTH KOHCTUTYIIMOHHO-IIPABOBOH OTBETCT-
BEHHOCTH B KOHCTHTYLIMOHHOM IpaBe Poccuiickoii ®enepanun // KoHCTUTYIHOH-
HOe M MyHuIHnansHoe npaso. 2008. Ne 20. C. 26-33.
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aKT, OHU MPSIMO HApYILAIOT 3aKOH, PYKOBOACTBYSCH JIUILL COOOpaXke-
HUSIMH 11esiecooOpasHocTH. JInbo ¢yl MOKeT ydyecTb, YTO IMpeablay-
IIME PEIICHUs MPEICTaBUTEIBHOIO OpraHa XOThb M ObUIM HECKOJIBKO
pa3 OTMEHsEeMbl, HO HE3aKOHHOCTb UX ObLIa HE OUEBH/HA JCIyTaTaM B
CHIIy HEONPEACICHHOCTH HOPM TOTO 3aKOHA, KOTOPOMY IIPHHATOE
pemenre npotHBopeunto’ . KpoMe TOro, mpy MPHUBICYCHHH K OTBET-
CTBEHHOCTHU IPEJCTAaBUTEILHOIO OpraHa LeJIecOO0pa3sHO MCIOJIb30-
BaTh Ha IEPBOHAYaJIbHOM 3Tale MPEeayNpeXxaeHue O BO3MOXKHOCTH
pocIlyCcKa, Y4WUThIBasi NMPUOPUTET HE KapaTelbHOIo, a Mperylnpeau-
TEJIBHOTO acleKTa B MEXaHW3ME OTBETCTBEHHOCTH. Pocmyck nomkeH
MIPUMEHATHCS JMIIb TOTAA, KOI/a BCE IPYrHe CPEACTBA BO3IEHCTBUSA
Ha MPEeACTaBUTEIBHBINA OPTaH UCUEPIIAHEI.

Bepxosnsiit Cya Poccun Tak ke yKka3pIBall, 9TO MPH JOCPOYHOM
IIPEKpALICHUM [IOJHOMOYUI OpraHOB MECTHOIO CaMOYIPAaBJICHUs
BBHUJly HECOOTBETCTBUS UX JEITEIBHOCTH 3aKOHOJATENILCTBY CIIEAYET
YUUTBIBATh MPUYMHBI M3JIaHUS HE3aKOHHBIX aKTOB: IMpeHeOpekeHHe
3aKOHOM HITH CJIOXHOCTb I HESICHOCTb [PABOOTHOIICHHIA".

B nmanHOM ciydae BO3HHMKAaeT BONPOC O HAJIMYMM BHUHBI (CyObeK-
TUBHOH CTOPOHBI NIPABOHAPYIIEHNUS, BJIEKYIIEIO OTBETCTBEHHOCTh) B
JIeSITEIBHOCTH TIPEJCTABUTEIBHOIO OpPraHa, KOTOPBI paccMaTpUBacT-
C KaKk KOJIJIGKTUBHBIA CYOBEKT, IOPHUANYECKOE JIUIO ITyOJIUIHOTO
npaBa, MPEICTABISIONINNA COOOH He MPOCTO «COBOKYMHOCTH WH/HMBU-
JIyaJbHBIX CyOBEKTOB, a ONpe/eiIeHHbIM 00pa3oM BHYTPEHHHI opra-
HU30BAHHBIA KOJUIEKTHUB, SBISIOIIMICS CyOBEKTOM MYHHIHMIAIBLHO-
MPABOBBIX OTHOLICHHMIDY . BHHA MpeonaraeT ICHXHIECKOe OTHOIIIE-
HHUE JIMIAa K COBEPIIAEMOMY WM JESHHIO, BIEKYIEMY HETaTHBHbBIE
paBoBble MocuencTsus. [Ipu mccieqoBaHnM coCTaBa MpaBOHApyIe-
HUSI, CITPAaBEJIMBO OTMEYAETCS, UTO, «yMBbIIUICHHAs! (hopMa BUHBI TIPU

! Anexcees M. A. ConepaHne U BUIB MyHHIMTATBHO-TIPABOBOI OTBETCTBEHHOCTH
// Kypnan poccuiickoro npasa. 2006. Ne 9. C. 67.

% Onpenenenne Bepxosroro Cyna Poccuiickoit ®eaepammu N 92I-00-1 // Brorme-
tenb Bepxosuoro Cyna Poccuiickoii @enepanuu. 2000. Ne 9.

3 I'vprosa C.I., Yebomapes I'.H. Cy6beKTUBHBIC TIPH3HAKH COCTABA MyHHITHIIATb-
HOro npaBoHapyieHus // KonctutynmonHoe n MyHunumnainbHoe mpaso. 2008. Ne 8.
C.31.
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AKTUBHOM JICSHUHM, T.€. ACHCTBHM, XapaKTEPU3YETCS OCO3HAHHEM JIU-
11a, YTO OHO HPSMO HApyIIACT HOPMbl MyHHMLHUIAJILHOTO IpaBa JIMOO
MIPUMEHSIET MX HENPAaBWIIBHO, a TAKXKE JKEJIAHHMEM 3TOr0, CO3HATENb-
HBIM JIONyIEHHEM JIn0o Oe3pa3iudHbIM OTHoleHueM. llpu maccus-
HOM JICSIHHH, T.e. 0e3/ICHCTBHH, JOJDKHBI OBITh YCTAHOBJIEHBI OOBEK-
TUBHBIN U CyOBEKTHBHBIH KPUTEPUH, 2 UMEHHO HAJIMYKE Y JIHIA 005-
3aHHOCTH NMPHUMEHUTHh MYHHUIMIAILHO-TPABOBYIO HOpPMY (OOBEKTHB-
HBIA KPUTEPUH) M HAJIMYKE Y HETrO peabHOM BO3MOXKHOCTH 3TO CIe-
nath (cyObeKTHBHBIN KpuTepuii). [Ipobiema Bo3HUKaeT Torna, Korua
HapyIllleHHe HOPMbI (HEIpUMEHEHHE NPH 00S3aHHOCTH 3TO CIeaTh)
OCYILECTBIISICTCSA KOJIJIEKTUBHBIM OpraHoM. Beap pemienue npuHuma-
eTcs IyTeM I'OJIOCOBAHUS, U €CJIM OHO TaliHOe, TO YCTAaHOBUTH €IMHO-
JINYHOTO CyOBEKTa OTBETCTBEHHOCTH HEBO3MOKHO» . TakiM 06pazom,
¢dopma 1 (dakT HaIMUYMSI BUHBI KOJJICKTUBHOTO CyObEeKTa MpaBOHApPY-
HICHUS] «TEOPETHYECKH MOTYT OBITh YCTAHOBJECHBI TOJBKO JIMIIbL B
ClIy4ae OTKPBITOTO M €AMHOTIACHOTO BOJEU3BSIBICHUS OQHUINATBHBIX
I, 06pasyIONMX COOTBETCTBYIOMIHIT opramy”. KpoMe TOro, Bo3HH-
KaeT BOIIPOC M O IICUXMYECKOM OTHOLICHUH K COBEPIIAEMOMY ACSHUIO
y KOJUIEKTUBHOI'O CyOBEKTa, MOCKOJIbKY MOXKHO TOBOPHUTH 00 3TOM
JMIIb IPUMEHUTENIBHO K OTAEIbHBIM WIEHaM, a NPHUBJICUYECHUE 4IeHa
KOJUICTHAJIBHOTO BBIOOPHOTO OpraHa 3a «HEMPaBUIBHOE» T0JI0COBA-
HUEe Oe3yCIIOBHO TOBJEUET HApyIIeHWEe NPUHIMIA WHAEMHHUTETa. B
9TOM CBSI3M, Ha HAIl B3TJISA, CIEAYeT MCIOIb30BaTh MPUHIMIT 00bEK-
TUBHOTO BMEHEHUS (OTBETCTBEHHOCTb O3 BUHBI — BUHA 32 COBEPIICH-
HOE JIeSTHUE BMEHSETCS YEeJIOBEKY HE3aBUCHMO OT €ro CyObEKTHBHOI'O
OTHOLICHUS K COBEPLIAEMOMY JESHHIO), IPUMEHSEMBbIH B YTOJIOBHOM
IIpaBe OTAEIbHBIX TOCYJapCTB M IIMPOKO HCIIOJIb30BABIINICS B
IpeBHEM IpaBe (3aKOoHbI XaMyparniH U T.J.), BUIOU3MEHHB €ro C yue-
TOM KOJUIEKTUBHOro cyObekra. CnenyeT corsacutbes ¢ MHeHHeM C.I'.

! Tam xe.

% Conosves C.I'. K BOIpoCy 0 COCTaBE MYHHIIMIIAILHOIO mpaBoHapyiuenus // Tocy-
JapCTBEHHAs BIACTh U MecTHoe camoympasienue. 2009. Ne 2.C. 27.

* B Poccuiickoii ®Denepauuu YrojOBHBII KOJACKC MPSAMO 3alpeliacT IPUMEHEHUE
JTAHHOTO TIPUHIHIA (CTAThs 5).
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ConoBbeBa', 9TO B JaHHOM CiIydae IENecoOOPasHO HCIIONb30BATh
TPaKTOBKY BHHBI B PUMCKOM TIpaBe — Si omnia quae oportuit, observa-
vit, caret culpa (HeT BHHBI, €Clli COOIIOIEHO BCE, YTO TPEOOBAIOCH).
OO0beKTHBHOE BMEHEHHNE MPUMEHSIETCS U B KOHCTUTYIIMOHHOM TIpaBe
(mampumep, oTBeTcTBeHHOCTH [Ipesmmenta Poccmiickoit Depepannm
3a gesarenbHOCTh IIpaBurenscTBa Poccuiickoit CDe;[epaupH/I)z. B Ha-
CTOAIIEee BpeMsl TaKOW MOJIXOJ] K OINpPEeJIeJIeHNI0 BUHBI IOPUINUECKOTO
yura (KOJJICKTUBHOTO CyOBEKTa) BOCHPHUHST B aIMUHHCTPATHBHOM
MpaBe — IOPUIMYECKOE JIMIO MPHU3HAETCS BUHOBHBIM B COBEPILIEHUU
aJMUHHACTPATUBHOTO MPAaBOHAPYIICHHS, €CIH OyJeT YCTaHOBIEHO,
YTO Yy HETO MMeJach BO3MOKHOCTD ISl COOJIFO/IEHUS TIPABUII M HOPM,
3a HapymeHne kKoTopeix Komekcom Poccuiickoit deneparun o6 an-
MUHUCTPATUBHBIX TPAaBOHAPYIICHUSAX WM 3aKOHaAMHU cyObekTa Poc-
cuiickoit dDenepaluu NpeayCMOTPEHA aJIMUHUCTpPATUBHAs OTBETCT-
BEHHOCTb, HO JIaHHBIM JIMIIOM HE OBbLIM TPUHSTHI BCE 3aBUCSIIUE OT
Hero Mepsl o ux codmoaeHuto (4. 2 cr. 2.1 KoAlIl P®). Ykazanusrit
MOAXO0A MOKHO MPUMEHUTh U K MYHHULHUIAIbHO-NPABOBBIM OTHOIIIE-
HUsSM. B 9TOM ciydae TpeNCTaBUTENbHBIA OpraH MECTHOTO CaMo-
yIpaBleHUs] TIPU3HAETCS BUHOBHBIM, €CJIM OH JOJDKEH OBLI BBITIOJN-
HUTH BO3JIO)KCHHYIO Ha HETO 00S3aHHOCTD, 32 HECOOTIOACHIE KOTOPOM
3aK0HOJATETHCTBOM P® n cybwekToB PD ycTaHoBiIeHa OTBETCTBEH-
HOCTb, MOT' €€ BBITIOJIHUTH, HO UM HE NPEANPUHATHl BCE 3aBHUCSIINE
MEpBI 110 €€ BBIIIOJHEHHIO.

Otnenbubie yuensie nusuiarctel (C.H. Bpatycs, B.T. CmupHOB,
A.A. Cobuak) TpUICpXKUBAIOTCS KOHIENIMH CYyOBEKTUBHOW BUHBI
KOJUIEKTUBHBIX CyOBEKTOB, B COOTBETCTBHUU C KOTOPOW BHHA — OTHO-
IIeHWe OpTaHW3alliu B JIMIIE ee MpeacTaBuTesiell (pabOTHUKOB, aJiMHU-
HUCTpAIUH, JOJHKHOCTHBIX JIMII U T.1.) K IPOTUBOIIPABHOMY JI€SHUIO,
COBepUIEHHOMY 3Tod opranu3auuei. [logoOHast KoHuenmus mnpen-

' Conosves C.I". K BOmpocy 0 cocTaBe MyHHIHIANBHOTO IpaBoHapymenns / [ocy-
JlapcTBEHHAs BIACTh U MecTHOe camoynpasienue. 2009. Ne 2. C. 27.

% Cw.: Hocranosnenue Koncrurymuonnoro Cyna P® or 11 nexabps 1998 r. N 28-I1
«Ilo meny o TonkoBanum nonoxkenuit gactu 4 crareu 111 Koncrurymuum Poccuii-
ckoit @eneparuny» // C3 PD. 1998. No 52. Cr. 6447.



MesKAYHAPOAHDINA HCCAEAOBATEAbCKHI HHCTUTYT 231
http://www.mii-nauka.com

CTaBJIETCS B KOPHE HEMPUMEHUMOW K MYHHIIUIIAIBHO-IIPAaBOBBIM OT-
HOILLICHUSAM C Y4acTHEM HpPEACTaBUTEIbHOTO OpraHa, MOCKOJBbKY pe-
LICHNE KOJIJIETHAJIbHOIO OpraHa MPUHUMAETCs! OOJIBIIMHCTBOM TOJIO-
COB, TIPY 3TOM B OOJIBIIMHCTBE CJIy4aeB 3TO I'OJIOCOBaHKE TalfHOE.
Bompoc 06 ocHoBaHHMSX M Tpesenax BMEIIaTeIbCTBA OPraHOB
yOnu4yHON BilacTH 0o0jiee BBICOKOIO TEPPUTOPUAIBHOIO YPOBHS B
JESITEIbHOCTh OPraHOB MyONWYHOHN BIACTH HHMKECTOSILIETO TEPPUTO-
pHATBHOTO YPOBHSI ObUI MpeaMeToM paccMoTpeHusi KoHCTUTyHoH-
Horo Cyna P® no Bompocy 0 BO3MOKHOCTH POCITyCKa 3aKOHO/1aTelNb-
HOT0 OpraHa roCyJIapCTBEHHOW BiacTh cyObekTa PD Ha ocHOBaHUHU
pemienus (eaepanbHbIX OPraHoOB rocy1apcTBEHHOM BiacTu. [IpaBoBas
no3uuus, copmynuposannas KoncruryunonnsiM Cynom P®, moxer
OBITh MPUMEHMMA M K OpraHaM MECTHOTro camoyrpasienus. B ®ene-
payibHOM 3aKoHe OT 6 OkTsOps 1999 r. «O06 o0mKX MpUHIHKIIAX Opra-
HU3AL1H 3aKOHOJATENbHbIX (IPEICTABUTENIbHBIX) U UCIIOJHUTEIbHBIX
OpPraHOB TOCYJIaPCTBEHHOU BiIacTH cyObekToB Poccuiickoit denepa-
LIMW» YCTAaHOBJEHA OTBETCTBEHHOCTh 3aKOHOJATENIbHOIO OpraHa
cyobekTa PO 3a HencroaHEHUE pelIeHus! CyAa O IPUBEACHUH B COOT-
BETCTBUE C 3aKOHOJATEIbCTBOM IIPABOBOro akTa. B kauecTBe OcHOBa-
HUSI JOCPOUHOI'O NPEKPALICHUS MOJTHOMOYHUHM 3aKOHOAATEIBHOIO Op-
rana cyobekra PO ompeneneH yCTaHOBICHHBIH Cy1oM (akT MPOTUBO-
peursi HOpMaTHUBHOI'O TIPABOBOro akta cyObekta PD denepanbHOMY
3aKOHOJATEeIbCTBY, HEUCIIOIHEHHsI 3aKOHOAATEIIbHBIM OPraHoM CyOb-
exta PO BbllIeyKa3aHHOTO PELICHUs CyJa B TEUCHHUE LIECTU MECSLEB
1 HACTYyNMBIIKE MOCJIEICTBUS TaKOrO HEHMCIIOJIHEHUS: €CIU «...B pe-
3yJbTaTe YKIOHEHHUS 3aKOHOIATEIBHOTO (ITPEICTaBUTEIHLHOI0) OpraHa
roCyIapCTBEHHOU BiacTh cyOnekra Poccuiickoit denepanun ot MpH-
HATHSL B IIPEZIEIax CBOMX MOJHOMOYMH MEp 110 MCIIOJHEHUIO PELIeHNUs
cyda ObUIM CO3JaHbl NMPENATCTBUSA Uil peau3aly 3aKPErICHHBIX
Koncturynueit Poccuiickoit ®enepaunu, denepaqibHbIMU KOHCTHTY-
LMOHHBIMHU 3aKOHaMHU U (pefepalbHBIMU 3aKOHAMHU MOJTHOMOYHNA (e-
JepaJIbHBIX OPraHOB I'OCYJIapCTBEHHOM BJIACTH, OPraHOB MECTHOI'O
CaMOYIIpaBJICHUS, HAPYLICHbI NIpaBa U CBOOOIBI YEJIOBEKA U Tpaxkia-
HUHA, TpaBa M OXpaHsIEMbIE 3aKOHOM HHTEPECHl IOPHINYECKUX
muiL...»'. Takum 06pa3soM, MpegyCMaTPHBAETCS HMEHHO HEraTHBHEIN

' C3 P®. 1999. Ne 42. Cr. 5005.
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XapakTep HAaCTYNMUBIIMX TOCTeNCTBUN. TO eCcTh, MOXKHO CIENATh BhI-
BOJI, YTO JJIsl HACTYIUICHUSI OTBETCTBEHHOCTH JOJKHO OBITh HE TOJIBKO
(dbopManbHOE HapyIIEHUE 3aKOHOAATEIbCTBA (B aIMHHHUCTPATHBHOM
npaBe paccMaTpuBaeTcsi Kak (opMasbHBIH cOCTaB), HO M HACTYIHB-
e nociencTBus. [logoOHoe monokeHne B HbIHE AeiicTByIomeM de-
nepanbHoM 3akoHe 2003 r. No 131-@3 B ortinuuue ot 3akoHa 1995 r.
Ne 154-@3 orcyTtcrByer.

B TIlocranonennn Koncturynmonnoro Cyna P® ot 4 ampens
2002 r. oTMe4anoch, YTo «caMo I10 cebe Oe3aeicTBIE 3aKOHOIaTEIb-
HOTO (TIPEACTaBUTENBHOTO) OpraHa roCyJapCTBEHHON BIIACTH CyOBEeK-
ta PO B ciyyasix, KOrja €ro akT MPU3HAH MPOTUBOpeUaIuM gese-
paTbHOMY 3aKOHONATEILCTBY, €Ie HE JaeT OCHOBAHWM NJIsi Havyaia
MIPOIEAYPHl TOCPOYHOTO TIPEKpAIIeHUs MOJTHOMOYN. BMerrarenpct-
Bo Poccuiickoit @exeparui MOXKET OBITH ONPaBAAHO TOIBKO yKa3aH-
HBIMHU CYLICCTBEHHBIMH TOCJCACTBUSIMU HAPYIICHUS KOHCTUTYLHUOH-
HOW 00s13aHHOCTH CyOBbekTOB P® cobOmonaTh (enepaibHbie HOpMa-
THUBHBIE TIpeanucanus. Takum o0pa3oMm, UCKITIOYAeTCsl NMPUMEHEHHE
Takoi Mepsl (pesrepaabHOro BO3ICHCTBHUS KaK POCITYCK 3aKOHO/IATeb-
HOTO (TPEACTaBUTEIBHOTO) OpraHa rocyJapCTBEHHON BJIACTH CyOBEK-
ta Poccuiickoii denepanuu B CBSA3U JHIIL ¢ (OPMaTbHBIM POTHBO-
pedreM TMPHUHATOrO0 WM HOPMATHUBHOTO akTa (efeparbHOMy HOpMa-
TUBHOMY TPaBOBOMY aKkTy W TapaHTHUPYETCs HCIOJb30BaHuE (deme-
paIbHOTO BO3ICHCTBUS COPA3MEPHO HETATUBHBIM COIMAJIBHBIM I1O-
CJEACTBUSIM HOPMATUBHOTO PELICHUS OpraHa roCyJdapCTBEHHOU Bia-
ctu cyonekTa Poccuiickoit @eneparuu. [Ipu 3TOM B cily ocriapuBae-
MBIX TOJIOKEHUW MPUHATHE (eAepaTbHOTO 3aKOHA O IOCPOYHOM TIpe-
KpaIleHW! TOJTHOMOYHUH (POCITyCKe) 3aKOHOAATEIHHOTrO (TIpeACcTaBH-
TEJILHOTO) OpraHa TOCyAapcTBEHHOH BiacTu cyObekTa Poccuiickoit
Odenepanyiu — JaKe MPH HAJIMYUU YCTAaHOBJICHHBIX B CyIeOHOM IIO-
pSAKE OCHOBAHWH MPUMEHEHHS JaHHOM Mepbl (erepabHOTo BO3ICH-
CTBHS — MPEACTABIIET COO0M HEe 00s3aHHOCTD, a MPaBo (heaepabHOTO
3aKOHOMAATENS, PEATU3YIOIIeT0 TaKUM 00pa3oM — B paMKaxX, YCTaHOB-
JIEHHBIX paccMmaTpuBaeMbiM DeaepanbHbIM 3aKOHOM, — MOJUTUYE-
cKy¥o Bommio Poccumiickoii deneparmmy .

' Mocranosnenne Koncrurymuonnoro Cyaa P® or 4 ampens 2002 r. N 8-IT «Ilo
JIelly O TMPOBEpPKe KOHCTHTYIMOHHOCTH OTAEIBHBIX NonokeHnit denepanbHOro 3a-
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B kadecTBe 0fHOrO M3 CyIIECTBEHHBIX HEIOCTATKOB MEXaHHM3Ma
OTBETCTBEHHOCTH NPEACTaBUTEIBHOIO OpraHa MECTHOTO CaMOyIpaB-
JICHUsI Ha3bIBAeTCSl M OTCYTCTBHE TAKOI'O OCHOBAHUS, KaK MPUHATHE
JIaHHBIM OpraHoM HEHOPMAaTHBHBIX akTOB. Kak ormeuaet B. A. Buno-
IpafioB, «...ymepO Kak ImyOJIMYHBIM, TaK U YaCTHBIM HHTEpecaM OT
HEHOPMAaTHUBHOT'O MPAaBOBOIO aKTa MOXET ObITb HUKAK HE MEHBIIE,
4eM OT HOPMATHBHOTO»'. U 1aee BepHO oOparaeT BHUMAHHE HA TO,
YTO OTBETCTBEHHOCThH «yCTAHABIMBAECTCS HE CTOJIBKO 33 CaMO MPUHSA-
THE HOPMATHUBHOI'O aKTa, CKOJIBKO 3@ HEHCIIOJHEHUE B CPOK CyaeOHO-
ro pPeUICHUs] O MPU3HAHUH €r0 NPOTHBOPEYAIINM APYTUM HOPMAaTHB-
HBIM aKTaM (B TOM YHCIIE€ 32 HEHCIIOJIHEHNE PELIeHHs Cy/Ja O €ro oT-
MeHe)»2. B stoii cBazu A. A. KonjpaiieB nojuepKkuBaeT, YTo HCIIOIN-
HUB DEILICHHE CyJla, «OpraH I'MIIOTETHYECKH MOXKET cpa3y NPHHATH
AQHAJIOTHYHBIN aKT, KOTOPBIH OyIeT NeiicTBOBAThH 10 CIEAYIOLIETO pe-
menus cyaa. bonee Toro, B peaibHOCTH JIJIsl IPUBJICYEHUS K OTBETCT-
BEHHOCTH HEOOXOJMMO JBa CyJIEOHBIX pelieHUs (M YeThIpe Mecsia
MUHHMYM) U IUIIOC K 3TOMY BpeMsi, KOTOpOe HEOOXOANMO 3aKOHOZA-
TEJILHOMY OpraHy AJisi IPUHATHUS 3aKOHA (@ 3TO, BO3MOXKHO, €Ile Me-
CALl UIM JBa, C YYETOM NPUHATUS 3aKOHA B HECKOJIBKMX UTEHHSX.
[Ipencramusiercsi, 4TO BIOJHE JOCTATOYHO OJHOTO CyAeOHOTO perie-
HUS ¥ y4acTysl B IPOLEAYPE BHICIIEr0 JOKHOCTHOIO JIMIA KaK CyOb-
€KTa, KOTOPBI MOKET ONEPATUBHO MPHUHAThH PELICHUE O IPUMEHEHUHU
COOTBETCTBYIOIEH MEpBI OTBETCTBEHHOCTI .

Lenecoobpa3no moamaepkath 3Ty TOUKY 3PEHHS] U OTMETHUTB, YTO
MPEeXHUK 3aKOH MpeaycMaTpuBall MOJ0OHOE B BHJIE NpEAyNpeKIe-
Hus. B coorBercTBUM ¢ 3akoHOM 1995 r. B ciydae ecnu mpeacTaBH-

KoHa «OO6 00IMKUX MPUHIMIIAX OPraHU3aLNH 3aKOHOAATEIbHBIX (TIPEICTaBUTEIbHBIX )
1 UCIIOJHUTENIBHBIX OPraHOB IOCYJapCTBEHHOH BiacTH cyObekToB PD» B cBsi3u ¢
3anpocamu ['ocynapcrBennoro Cobpanust (Un Tyman) Peciyonuku Caxa (SIkyTtust)
u Cosera PecniyOnuku [ocynapctBennoro Cosera - Xacay PecryOnuku Anpires» //
C3 P®d. 2002. Ne 15. Cr. 1497.

' Bunozpadoe B. A. OTBETCTBEHHOCTh B MEXAHH3ME OXDAHBI KOHCTHTYIHOHHOTO
crposi. M., 2005. C. 360.

> Tam sxe. C. 360.

3 Konopauwes A.A. OCOBCHHOCTH KOHCTHTYIHOHHO-TIPABOBOH OTBETCTBEHHOCTH B
KOHCTUTYLIMOHHOM TipaBe Poccuiickoit @enepauun / KOHCTUTYLHIMOHHOE U MYHH-
nunansHoe mpaso. 2008. Ne 20. C. 26-33.
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TEJIbHBIM OPraHOM MECTHOI'O CAMOYIIpaBJIEHHsS HE OTMEHEH HOpMa-
TUBHBII NMPABOBOM aKT WM OTHAEJIbHBIC €0 MOJIOKEHHS B COOTBETCT-
BUU C PELICHHWEM Cy[a, BCTYNMBUIMM B CHJIY, TO 3aKOHOJATEIbHbIN
(TIpencTaBUTEIBHBIN) OpraH TOCYJapCTBEHHOW BIIAaCTH CyObekTa PD
10 COOCTBEHHON WHUIIMATHBE MJIM 10 OOPAIIEHUIO BBICIIETO TOJKHO-
CTHOTO JiuIa cyobekTa PO (pyKkoBOAUTENS BBICIIETO NCIOIHUTEIBHO-
ro opraHa rocyJapcTBEHHOH BiacTu cyObekta PD) mucbMeHHO mpe-
JYTIPEK/IACT MPEICTABUTEIBHBII OPraH MECTHOIO CaMOYIPAB/ICHHS .

Crnenyer oOpaTuTb BHUMaHUE M HA TO, YTO B OTHOILECHUH 3aKOHO-
JateiabHoro oprana cyonsexta P® momoOHast BO3MOXKHOCTH COXpaHH-
nack. DepepanbHBIM 3aKOHOM OT 6 OKTSAOpst 1999 r. mpeaycMoTpeHo,
yto [Ipe3useHT P@® BBIHOCUT NpeaynpexIeHUE 3aKOHOIATEIbHOMY
oprany cyosekra P®. Koncruryumonnsiii Cyx PO ormeuan 3Hauu-
MOCTb MPEAYNpPEXACHUs IS COOMIONCHHUS PeXHMa 3aKOHHOCTH B
JESITeIbHOCTH MPECTABUTEIBLHOTO (3aKOHOIATEILHOT0) Oprana cy0b-
ekta P®. B Tlocranosiennn ot 4 ampenst 2002 r.° roBoputes: «ITo
CYIIECTBY, BbIHECEHUE NPEAYNPEXKICHUA B aApPEC 3aKOHOAATEIHLHOIO
(IpenCTaBUTENIFHOIO) OpraHa TOCYJapCTBEHHOW BJIAaCTH CyOBeKTa
Poccuiickoit ®enepanmu siBisietTcsi NpoQUITAKTUIECKON MEpoi, KOTO-
pas mpu3BaHa MOOYIUTHh OpPTaHbl TOCYJapCTBEHHON BIACTH CYObEKTOB
Poccuiickoit denepanny K TO0OPOBOIBHOMY HWCIOTHEHHUIO PEIICHUS
CyJia, CIIOCOOCTBOBAThH BBIIOJIHEHUIO UMH KOHCTUTYLIMOHHBIX 00s3aH-
HOCTEH, U OAHOBPEMEHHO CO3[A€T JIOMOJHUTENbHYIO TapaHTHIO IS
cyowekra Poccuiickoit denepanuu B npoleaype npumMeHeHus deje-
panpHOTO BO3MEHCTBUA. Takoe TpemympekIeHue CIIOCOOCTBYET Kak
CBOEBPEMEHHOMY HCKJIIOUEHHMIO MPUMEHEHUS HOPMAaTHBHBIX IPaBoO-
BBIX aKTOB, MPU3HAHHBIX MPOTUBOPEUAIUMH (heeparbHOMY 3aKOHO-
JaTelIbCTBY, TaK M WHULIMUPOBaHUIO cyObekToM Poccuiickoir dene-
paruu paccmotpenus nena Konctutynmonusim Cynom Poccuiickoit
Denepanuy B NpoLeAypax MPOBEPKH HOPMATHBHBIX PABOBLIX AKTOB
WIN CTIOPa O KOMIICTCHLIUI.

HecoBepuienctBo 3akoHa B BOIIpocax MPOLENypbl OTBETCTBEHHO-
CTH TPEICTaBUTENBHOIO0 OpraHa OYeBHIHO U B MPOLEAYPE MPHSTUS 3a-
KoHa cyObekTa PD o pocmycke. CymiecTByeT noTeHIMAIbHAsS BO3MOX-

! Crates 49 3aKOHA 0 MECTHOM CaMOyIpaBIcHHE 0T 28 aBrycra 1995 r. Ne 154,
> C3 Pd. 2002. Ne 15. Cr. 1497.
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HOCTb NPUHSATHS 3aKOHOJATEIbHBIM OpraHoM cyObekra PP 3akona o
POCIIyCKe NpEeJICTaBUTEIBHOIO OpraHa MyHULMIIAIILHOIO 00pa3oBaHMs
1 TIPUMEHEHHSI BETO CO CTOPOHBI BBICHIEIO JIOJPKHOCTHOIO JIMLA CyOb-
exkta PD, 4ro 03Ha"aeT 0cBOOOXKICHWE OT OTBETCTBEHHOCTH TIPEICTa-
BUTEIFHOTO OpraHa MYHHUIMIAJIBHOTO oOpa3oBanus. bomee Toro,
M. M. KypmaHOB crpaBe/UIMBO 0OpalaeT BHHUMaHHE Ha TO, 4YTO Y
NpPE/ICTABUTEIBHOTO OpraHa MYHHUIMIAIBHOTO 00pa3oBaHUsl MOTYT
BO3HUKHYTb NMPOOJIEMBI C MCIOJIHEHUEM PEILeHHUs cy/a 10 He 3aBHCS-
LIMM OT JIeIyTaToB oOcTosTeNnbcTBaM. Hampumep, HOpMaTHBHBIN Tpa-
BOBOHM aKT, MPUHATBINA MPEICTABUTEIBHBIM OPraHOM MYHHIUMNAIBHOTO
00pa3oBaHMsl, HAIIPABJIAETCA IVIaBe MyHULMIIAIILHOIO 00pa30BaHus ISt
MOJIKCAHUS M OOHApOIOBaHMs. | J1aBa MyHHLIMIIAIBHOIO 00pa30BaHMs,
MMEIOLIMI [TpaBO BETO, BOCIIOJIB3YETCSl UM. B 3TOM cityyae yKa3aHHBIN
HOPMATHUBHBIN ITPABOBOM aKT B TEUEHUE JIECATH JHEW BO3BpAIIAETCS B
Npe/ICTaBUTEIbHBI OpraH MyHHLHUIAILHOTO 00pa3oBaHUsI ¢ MOTHBHU-
POBaHHBIM OOOCHOBAHUEM €r0 OTKJIOHEHHS JIMOO C MPEJIOKECHUSIMU O
BHECEHNU B HEro M3MEHEHWM M JIONOoJHEHHWH. Eciau mpu moBTOpHOM
pPaccCMOTPEHNH yKa3aHHBI HOPMAaTHBHBIN MPABOBOW akT OyJeT 0100-
PEH B paHee NPUHATON pelakiuy OOJbLUIMHCTBOM HE MEHEE ABYX Tpe-
Tell OT YCTaHOBJIEHHOW YHCJIECHHOCTH NEIYTaTOB IPEICTaBUTEIBLHOIO
opraHa MYHHUIUITAJIBHOTO 00pa30BaHMWS, OH MOJUICKHT IOJIMTHCAHUIO
IJIaBOH MYHHIUIAIBHOTO 00pa3oBaHHs W OOHapomoBaHHi0. OaHAKO
CYILIECTBYET BEPOSITHOCTh U HEMPEOI0JICHHS BETO IJIaBbl MYHUIIMIIAb-
Horo oOpazoBanus. B aTom ciydae B coorBeTcTBHU ¢ 3akoHOM Ne 131-
@3 ot 6 okTs10pst 2003 1. ecTh BCe OCHOBaHMUS JUIsl POCITyCKa MpeJcTa-
BUTEJIBHOI'O OpraHa MyHHLIUIAJIbHOTO 0Opa3oBaHus. OTBETCTBEHHOCTb
IJIaBbl MYHULMIIAIIBHOTO OOpa30BaHMs B JAHHOM Cilydae He Ipenry-
cMoTpeHa'. He HeCyT OTBETCTBEHHOCTh IJIaBbI MYHHIIMIIATBHBIX 00pa-
30BaHM{ U B TOM Clly4yae, ec pedb UJET O JOCPOYHOM IMpeKpaIleHun
MTOJTHOMOYHUM TMPEICTaBUTEIBHOIO0 OpraHa MYHHMIMIAIBLHOIO paiioHa,
cOpPMHUPOBAHHOTO M3 IJIaB MOCEICHUH W JemyTaTroB noceneHuii. Ha
ocHoBaHNM CT. 35 3akoHa 2003 r. Ne 131-®3 npeacraBUTeNbHbIE Opra-

! Kypmarnos M. M. JlocpouHoe TpeKpaiieHne MOTHOMOYHA MPEACTaBUTEILHOTO
opraHa MyHHLHUIIAIBHOTO oOpa3oBanust // XKypnain poccuiickoro npasa. 2004, Ne 11.
C. 22-29.



Bcepoccuiickuit HayyHbIH )XypHaA «Bonpockl npaBoBeaeHus>

236 Ne4/2010

HBl COOTBETCTBYIOLIMX MOCEICHUH 0053aHbI B TEUEHHE OJHOIO MECsa
n30paTh B COCTaB MPEACTABUTEIBHOTO OpraHa MYHHIIMTIAILHOTO paii-
OHa JIPYTUX JIEMYTaTOB; B OTHOIIEHWUH TJIaB MyHHIIMTIAIBHBIX 00pa3o-
BaHWH 10/I00HAst HOPMa OTCYTCTBYET.

B nensx coBepIiieHCTBOBaHUS MEXaHHW3Ma OTBETCTBEHHOCTH MECT-
HOTO TIPEJICTABUTEILHOTO OpPraHa BBICKA3bIBAETCS MPEJIOKEHNE O BBE-
JIEHUH TaKOH Mepbl OTBETCTBEHHOCTH, KaK pe3epBHPOBAaHHE Ha YCMOT-
pPEHHUE BBICILIETO JOJKHOCTHOTO Jnia cyOobekTa PD mpoekra modoro
HOPMATUBHOTO aKTa MPEACTaBUTEIBHOIO OpraHa, B Clyyae OTpHIa-
TEJNIBHOTO pENIeHHs BJIEKyIIee HEBO3MOXKHOCTh €r0 OIMyOIMKOBAHUS U
BCTYIUICHHUS B CHITy 110 MOTHBaM HECOOTBETCTBHS 3aKOHOAATEIBCTBY C
COXpaHEHHEM BO3MOKHOCTH OCTIAPUBAHUS OTPUIATEIHHOTO PEIICHUS B
cyneGHoM mopsiake' . [To10GHOE MPEUTOKEH e OCHOBAHO HA OIBITE PO-
MaHO-T€pPMaHCKOM CHUCTEMbl MECTHOIO CaMOYIIPaBJEHUs, TJl€ TaKou
MOPSJIOK OCOOEHHO aKTHBHO MCTONB30Bajics Bo Dpaninu npedexramMu
JI0 Hayajla BOCBMUECATHIX T'O/I0B IPOLLJIOro Beka (paHee CyLIecTBOBa-
Jla BO3MOKHOCTh OTKJIOHEHHUSI MECTHOTO aKTa HE TOJIBKO 10 BOIPOCaM
3aKOHHOCTH, HO U [1€IeCO00Pa3HOCTH €T0 IIPHHSATHS).

B kawectBe Apyroil caHKIMW TIpeaiaraercsi MPHUOCTAHOBIIEHHUE
JIEeITEIbHOCTA TIPEJCTAaBUTEIHHOTO OpTaHa IO PENICHHUI0 BBICIIEro
JIOJDKHOCTHOTO Jinla cyobekta PO B ciydae crucreMaTnyeckoro (JiBy-
KpaTHOTO M 0oJjee) MPUHATHS HOPMATHUBHBIX AKTOB, HE COOTBETCT-
ByIOIIUX (heaepalibHOMY 3aKOHOAATENbCTBY, KOTOpPBHIE BJICKYT Hapy-
HIeHUE IMpaB W CBOOOJ YelOoBEeKa W TPaKAaHUHA, CO3JAIOT YTPO3y
€IMHCTBY U TeppuTOopuaibHoi nenoctHoctu Poccuiickoit denepanuu,
ee HalMOHAIILHOW 0E301acHOCTH M 00OPOHOCIIOCOOHOCTH, E€IUHCTBY
MIPaBOBOTO M SKOHOMHUYECKOTO MPOCTPAHCTBA, HEIIEIEBOE PacX0j0Ba-
HUE CyOBEHIMI M3 (e/iepalbHOrO WIH PErHOHAIBLHOTO OHO/IKETa, JI0
BHIHECEHHS PElIeHHs cyaa’. J[aHHOe MpEeINoXKeHHe MpeICTABIAeTCS
BeChbMa CHOPHBIM. B mpeanioxkeHHOH (HOpMYIHPOBKE HESICHO, KaKOH
OopraH omnpeesseT B JaHHOW CUTyallud, BO-TIEPBBIX, CUCTEMaTHUYECKOE

! Tam xe.

% Konopaues A. A. OcoGEHHOCTH KOHCTHTYIHOHHO-TIPABOBOH OTBETCTBEHHOCTH B
KOHCTUTYLMOHHOM IpaBe Poccuiickoii @enepanyn / KOHCTUTYLIMOHHOE U MyHH-
munanbHoe mpaso. 2008. Ne 20. C. 26-33.
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HECOOTBETCTBHE 3aKOHOJATEILCTBY (JIMOO mociie CyNeOHBIX peleHui
10 JAaHHBIM BONPOCaM JIMOO 10 YCMOTPEHHIO BBICILIETO JOHKHOCTHOTO
muua cyobekra Pd); Bo-BTOPBIX, HACTYIIMBIINE IPABOBbIC MOCIEACT-
BUSI — YIpO3y HALMOHAJIBHONW 0€30MacHOCTH, €JUHCTBY IPaBOBOTO U
9KOHOMUYECKOTO TPOCTpaHcTB M Tp. Kpome Toro, ciemyer y4uThI-
BaTh, YTO BO3MOYKHOCTb OINEPAaTUBHOIO pPEarnpoBaHMs HA W3/IaHUE
MYHMIIMIIAIBHBIMU OpraHaMU HE3aKOHHBIX aKTOB YK€ HUMEEeTCs Y Op-
raHoB Biactu cyobexToB PD. B cootBercTBUM C 1. «e» cT. 21 Dene-
pasibHOrO 3aKk0Ha 1999 r. «O06 00X MPUHIMIIAX OPraHU3aLUHN 33aKO0-
HOJIATEbHBIX (IIPEICTABUTEIbHBIX) U UCHOJIHUTEIBHBIX OPraHOB Io-
CyIapCTBEHHOU BIacTH CyOBEeKTOB Pdy BBICIIHIA MCIIOTHHUTEIHHBII
opraH TOCyIapCTBEHHOW BiacTH cyOnekra PD BmpaBe NpemioKHTh
OpraHy MECTHOT'O CaMOYIIPaBIICHUS, BBIOOPHOMY WJIM HHOMY JIOJKHO-
CTHOMY JIMILy MECTHOTO CaMOYIPaBJI€HHUs IPUBECTH B COOTBETCTBUE C
3aKoHo/aTeNbcTBOM P® M31aHHBIE UMHU IPaBOBBIE aKTHI B Cilydae,
eclIM yKa3aHHbIe akThl npoTtuBopeuaT Koncturynun Poccuiickoit de-
Jaepanui, ¢eaepaabHbIM 3aKOHaM U MHBIM HOPMATHUBHBIM ITPABOBBIM
aktam Poccwmiickoit ®enepanuu, KOHCTHTYIIUH (YCTaBy), 3aKOHaM M
WHBIM HOPMAaTHBHBIM TPaBOBBIM akTaM cyOnekTa Poccuiickoit Dexe-
paruu, a TakkKe BIpaBe 00paTUThed B cya. OmHAaKo HEOOXOAMMO OT-
METHTH OIpe/ieJIeHHbIe KOJTM3MU HAa3BaHHOM HOpMBI ¢ 3akoHOoM 2003
r. «O0 00X NPUHIMIIAX OPTaHU3AIIMHA MECTHOTO CaMOYTIPaBIICHHS B
P®». B 3akone 1999 r. ycraHoBiieHa ajJibTepHATUBHAS (DOPMYIIUPOB-
Ka: oOpaieHue riaBbl cyobekta PO B cyn nmbo HemocpeacTBeHHOE
oOpaleHue K opraHaM MeCTHOro camoynpasieHus. Kak ormeuaer
T.b. MakapoBa, «HOpPMaTUBHBIC IOJOXEHUS STHX 3aKOHOB (IIPHUM.:
1995 u 2003 rr.) BooOIIe He MpeTyCcMaTpUBAIOT TaKOH MPOIIEyPHBIN
JJIEMEHT, KaK JIocy/IeOHOe oOpallieHne UCTIOHUTEIBLHOTO OpraHa ro-
CyJIapCTBEHHOH BiacTu cyObekra P® k opraHam MeECTHOrO camo-
yhpaBiieHUs] ¢ TpeOOBaHWEM TPUBEACHUS MPUHATHIX UMH HOPMAaTHB-
HO-TIPaBOBBIX aKTOB B COOTBETCTBHE C JAECHCTBYIOIINM 3aKOHO/ATENb-
cTBOM»'. BBICKa3bIBACTCS MHEHHE, UTO TakKas «albTEPHATHBHASD

1Ma;capoga T. b. Ilpouenypa IpUBICUYCHUS K KOHCTUTYLIUOHHO-IIPABOBOM OTBETCT-
BEHHOCTHM OPraHOB U JIOJUKHOCTHBIX JIMLl MECTHOTrO camoynpasienus // Koncrury-
IMOHHOE N MyHHIUNaigpHoe TpaBo. 2007. Ne 16. C. 37-38.
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(dhopmynupoBka nosiBIiIachk B 3akoHe 1999 r. Ha Ga3e mpaBOBOH MO3U-
unn Koncturyunonnoro Cyna, BblpakeHHOM B IlocTaHoBiieHHH MO
«Kypckomy memy»', Tae opraH KOHCTHTYIHOHHOTO KOHTPOJIS yKasal
Ha TO, YTO OpraHbl FOCYJapCTBEHHOW BJIACTH BIpaBe oOpamarbes K
Opra"y MECTHOT'O CaMOYITpaBJIEHUS, IPUHABIIEMY, [0 X MHEHUIO, HE
coorBercTBytonnid Koncrurynuu PO, denepanbHbM 3akoHaM U 3a-
KoHaM cyObekTa PO akr, ¢ mpeniokeHueM o IPUBEICHUH €ro B COOT-
BETCTBHE C 3aKOHOJATEILCTBOM, IIOCKOJIBKY Takoe oOpallieHue He 03-
HayaeT MNpPEKpalleHUs WM NPUOCTAHOBJIEHUS JIEHCTBUSA COOTBETCT-
BYIOILIETO aKTa, HE UCKJIIOYAET Cy1eOHBI KOHTPOJIb U HE OIPaHUYMBA-
eT JUIl MECTHOTO CaMOYTIPABIICHHS FaPAHTHI CyIeOHOI 3aIIHThI".
JpyruM OCHOBaHMEM MJIsl POCIyCKa IPEACTaBUTEIBHOTO OpraHa
MECTHOTO CaMOYTPaBJIEHUSI B COOTBETCTBHM CO cTaTheil 73 3akoHa
2003 r. Ne 131-@3 «O6 0o0umx MpUHIMIAX OPraHW3alUH MECTHOTO
camoympasiieHus B Poccuiickoit denepanumny, MOMUMO PACCMOTPEHHO-
TO, SIBISIETCS YCTAHOBJIEHHWE COOTBETCTBYIOIIUM CYJOM CJEIYIOIIUX
¢axroB: 1) n30paHHBI B MPAaBOMOYHOM COCTaBE IMPEACTABUTEIILHBIHA
OpraH MyHHULMIIAIILHOTO 00pa30BaHuUs B TEUCHNUE TPEX MECSILIEB MOAPS]
HE MPOBOJMJI IPAaBOMOYHOIO 3aceaHusl; 2)BHOBb N30paHHBIN B IPaBo-
MOYHOM COCTaB€ IPEACTaBUTENIbHbIH OpraH MyHUIMIAIBLHOIO 00pa30-
BaHUs B TEUEHHE TPEX MECAIEB MOJPS HE MPOBOIUI MPABOMOYHOTO
3ace/laHusl. B 9THX cilyyasx BbIclIee JIOJDKHOCTHOE JIMIO CyOBeKTa
Poccuiickoii ®@enepaiun (pyKOBOIUTEb BBICIIErO HCIOJIHUTEIHHOIO
opraHa rocy1IapcTBeHHOH BiiacTu cyobekTa Poccuiickoit denepauun) B
TEUEHHE TPEX MECALEB CO JHS CyA€OHOro pelleHHss BHOCUT B 3aKOHO-
JaTesibHbI  (IPEeICTaBUTENbHBIA) OpraH TroCyJapCTBEHHOW BJACTH

! Cwm.: TTocranosnenne Koncruryrmonnoro Cyma PO ot 30 HostOps 2000 r. N 15-11
«Ilo memy o mpoBepke KOHCTUTYLIMOHHOCTH OTJCIBHBIX MosokeHud Ycraa (Oc-
HoBHoro 3akoHa) Kypckoii obnactu B penakuuu 3akona Kypckoit obmactu ot 22
Maprta 1999 roga «O BHeceHUN U3MEHEHUH U JononHeHnd B YcraB (OCHOBHOM 3a-
koH) Kypckoit o6nactu» // Cobpanue 3akononmarenscTBa Poccuiickoit deneparmn.
2000. Ne 50. Cr. 4943.

2Makapoea T. b. llpouenypa npuBieyeHUs: K KOHCTUTYIITHOHHO-IIPABOBON OTBETCT-
BEHHOCTH OPraHOB M JIOJDKHOCTHBIX JIMI[ MECTHOTO camoynpasieHus // KoHcrury-
IMOHHOE 1 MyHHUInansHoe mpaso. 2007. Ne 16. C. 37-38.
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cyobekTa Poccuiickoit @enepanny NpoeKT 3aKOHA O POCITYCKe Hpej-
CTaBUTEJIBHOI'O OpraHa MyHHUIMIIAIIBHOTO 00pa30BaHHS.

Crnenyer OTMETHUTb, YTO TAKOE OCHOBAHUE POCITyCKa ObUIO BHECE-
HO B 3akoH nmiis B uioHe 2007 T'. MOCIe TOro Kak TMOSBUIHCH [BA
nmpeucAacHTa MPUBJICUCHUA TMMPEACTABUTCIIBHOI'O OpraHa K OTBETCTBCH-
Hocti — B JInmenkoii o6mactn u B pecry6iuke Kapenus®. Criermuka
JaHHBbIX CyILe6HI)IX peHICHI/Iﬁ COCTOsJIa B TOM, YTO POCITYCK Ha TOT IIC-
PHOJ B CBSI3U C HEHCIIOJHEHWEM OOSI3aHHOCTH T10 MPOBEACHUIO peTy-
JSIPHBIX 3aceJaHui He ObUI MPEyCMOTPEH 3aKOHOIATEIbCTBOM ( Clie-
JIyeT OTMETUTh, YTO B Ka4ECTBE OCHOBAHUS CyJ Hapsly C JaHHBIM 00-
CTOSITENILCTBOM YCTAaHOBHJI M HEUCIIOJIHEHHE O00S3aHHOCTH IO IIPHUBE-
JEHHUI0 B COOTBETCTBUU MYHHUIMIIAIBHBIX aKTOB). Jlo BHECEHMS BbI-
[IIeHa3BaHHBIX M3MEHEHUH B cTaThio 73 3akona Ne 131-D3 pociyck
NPEACTAaBUTEIHLHOTO OpraHa MYHHUIIMIIAILHOTO O0pa30BaHUsI TPOMUC-
XO0AuJI Ha OCHOBAaHMH HCHCIIOJIHCHUA 06$I3aHHOCTeI71 o0 MPUBEACHUIO
MECTHBIX HOPMaTHBHBIX PAaBOBBIX aKTOB B COOTBETCTBHUE C 3aKOHOA-
TEJIbCTBOM, XOTS B OCHOBE JaHHOro (akra ObUla HEBO3MOXKHOCTH
MIPOBEICHUS 3aCEAAHUI 110 Pa3InNYHBIM IPUYUHAM.

ITocne Betytutenus B crity mornpaBok kK 3akoHy Ne 131-®d3 B Poc-
CHUM Ha OCHOBaHMM CyJEOHBIX PEIICHMH PACIyIIEHO OKOJIO AECSTKA
MYHUIUITIAJIBHBIX MPCACTaBUTCIBHBIX OPraHoB, HE CYMCBIIINX B yCTa-
HOBJICHHBIC CPOKM OpPraHnu30BaTb CBOIO ACATCIIbBHOCTD. Cpe;u/l HHUX

! Oenepanpublii 3akoH 0T 18 mronst 2007 r. Ne 101-®3 «O BHeceHNH M3MEHEHUH B
OT/IeNIbHbIC 3aKOHOIaTeNbHbIe akThl Poccuiickoil denepannu o BOIpocy AesATeNb-
HOCTH 3aKOHOAATENBHBIX (TIPEICTaBUTEIBHBIX) OPraHOB T'OCYAAapPCTBEHHOW BIIACTH
cyobekToB Poccuiickoit ®denepaii ¥ NpeICcTaBUTEIbHBIX OPraHOB MYHHIIUIIAIb-
HbIX 00OpazoBanuity / C3 P®. 2007. Ne 26. Ct. 3074. DTUM 3aKOHOM BHECEHBI I10-
npaBku B Tpu DezpepanbHbIX 3aKoHa — «O0 00MMX NMPUHIUIAX OPraHU3aLMU 3aKO0-
HOJATEIbHBIX (IIPEICTaBUTENBHBIX) U HCIOJHUTEIbHBIX OPIraHOB rOCYAapCTBEHHON
BIacTu CyObekToB PDy», «O06 00mMX MPUHIMIAX OPraHU3alUUd MECTHOTO CaMo-
ynpasnenusi B POy», «O0 OCHOBHBIX rapaHTHsIX HW30MpATENIbHBIX MPaB U IpaBa Ha
yuactue B pedpeperyme rpaxaan POy».

2 Cm.: 3akon Jlumenxoii o6mactu ot 18 ampems 2006 r. Ne 288-O3 «O pocrycke
npecTaBuTensHoro oprana r. Enbna Jlumerkoit obnactu — Enenkoro ropoackoro
coBera nerytaroBy // Jlumernkas razera. 2006. Ne 75. 19 anp.; 3akon PecnyOnuku
Kapenus ot 15 mos6pst 2006 1. Ne 1022-3PK «O pocmycke Ilerpo3zaBoackoro ro-
poxckoro coBeray // Kapenus. 2006. Ne 128 (1554). 16 HosOpst.
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pewienust cyqoB B oTHomeHun CoBera aemyTtatoB HoBOynbsiHOBCKa
YIbSHOBCKOH 00J1acTH — 3a MOJIr0Aa He ObUIO MIPOBEACHO HU OJHOTO
MOJIHOLIGHHOT'O 3acelaHus; B SIpociaBckoil 001acTH MO MHUIMATHUBE
ry0epHaTopa paciylleH MyHUIUNaIbHbIH coBeT KOHCTaHTMHOBCKOTO
CEIILCKOTO TocelieHns: TyTaeBcKOro paiioHa — HE MPOBEJICHO 3aceia-
HYE B YCTAHOBJICHHBII CPOK MOCIE H36paHust u T.1 . VIHOrIa pocIycK
NPEACTaBUTEIbHBIX OPraHOB MECTHOTO CaMOYIPaBIICHHs Ha OCHOBa-
HUM 4. 2.1 ykazaHHOH cTaThu — 3a Oe3aeiicTBUE, OCYLIECTBISICS 10
3asBJICHUAM TrpakaaH. Tak, mo ucky rpaxnanuHa Esrenus Illycrosa
CyJl YCTaHOBMJI HEHCIIOJHEHHE OOA3aHHOCTEH IO NMPOBEICHUIO 3ace-
JAHWH MyHHUIUIIAIBHOTO coBeTa T. JlomoHOCOBO JIeHMHTpajacKoit 00-
nactu. Mcren 3asBui, 4TO OTCYTCTBHE IIOJIHOMOYHOIO IIPEACTaBH-
TEJILHOTO OpraHa HapylIaeT ero MpaBo Ha y4yacTHe B YIPaBICHUU Jie-
JIaMH TOCYJIapCTBa KaK HEMOCPEICTBEHHO TaK M Yepe3 CBOMX MpeJcTa-
BUTEJICH; MpaBO Ha OCYIICCTBIEHHE MECTHOTO CaMOYMpaBIICHHS, a
TaKXe MMpaBo U30MPaTh U ObITh N30PaHHBIM B OPraH MyHHUIHUIIAIEHOTO
camoympapyienns-. II0MOBHHA JEMYTATOB COBETA MOC/E MONyYCHHS
MaHJIaTOB TOAAJM 3asBJICHUE O JOCPOUYHOM CIJIOKEHHM JAEMYyTATCKUX
MIOJIHOMOYMH M3-3a pa3HOIJIacuii BHyTpu coBeta. [1o MHeHuUIo uctua 5
OCTaBIIMXCA JEMyTaTOB HE CMOIJIM CUMTAThCSI OJIHOLEHHBIM OPraHoOB
BJIACTH, T.K. JUTS IPABOMOYHOCTH HEOOXOoauMO 2/3 nemyTaTtoB OT 00-
Hleﬁ YHUCJICHHOCTU NPCACTABUTECILHOI'O OpraHa. HpI/I O9TOM 3asABJICHUA
JIEMyTaTOB ellle He paccMaTpUBAIHUCh, T.K. ¢ MapTa 2009 r. coBer He
MPOBEJI HU OJJHOTO 3aCeJaHusl.

[Iponenypa pocmycka MpeICcTaBUTEILHOIO OpraHa MYHUIHIAIb-
HOro 00pa3oBaHusl, NpeAyCMOTpeHHas cT. 73 denepasbHOrO 3aKOHA
ot 6 oxTs0ps 2003 1. Ne 131-D3, Hy)maeTcs B AalbHEHIIEM COBep-
IICHCTBOBAHUM W YTOYHEHHS OTACIbHBIX (opmynupoBok. Tak, u3
TEKCTa YKa3aHHOW CTAaThU HESICHBI CYOBEKThI, UMEIOIIHNE MTPaBO 00pa-
HIeHUs B ¢y ¢ TpeOoBaHMEM 00 yCTaHOBJICHUH (haKkTa HEHCIIOTHEHUS
OpPraHOM MECTHOI'O CaMOYTpaBJICHHs] COOTBETCTBYIOLIETO CyAeOHOIO
pELICHNUsT O NPUBEACHUM MYHHUIMIIAIBHBIX aKTOB B COOTBETCTBUE C

! Poccuiickas rasera. 2009. 6 aBrycra.
* Tam xe.
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3aKOHOAATeNbCTBOM. IIpencraBnsercs, 4To MOKHO MOAJIEPKATh MHE-
Hue E.I'. KonboBoii, 9To JaHHBIM MPaBOM JIOJKHO 00JagaTh Jr000e
JMLO0, 3aMHTEPECOBAHHOE B HCIOJHEHUU PELICHUS cyz[al. IIpu stom
CIIeyeT 3aKpenuTh 3aKOHO/AATeThbHO 00A3aTeTHHOCTh HAINpPaBICHUS
cyaeOHOTO perieHust 00 yCTaHOBICHUH (haKTa HEHUCITOJIHCHHSI BBICIIIC-
My JOJDKHOCTHOMY Iy cyObekta Poccuiickoit Depepannu ajist uc-
TIOJTHEHUS] UM TPeOOBaHMI 3aKOHA O BHECCHHWHU 3aKOHOIMPOEKTa O poc-
ITyCKe MPeACTaBUTENIBHOIO OpraHa.

He yperynupoBan Takke U BOIPOC O PacCCMOTPEHHHU CyJIeOHOTO
pazOuparenbcTBa B BBIMIECTOSIINX WHCTAHIUSAX TPH O00XKAITOBAHHUH
CyleOHOTO pelIeHHus TNPEICTaBUTEIbHBIM OPraHOM — CYIIECTBYET
BO3MOJKHOCTh TOJITBEPKICHHS BBIIIECTOSIIIAM CYJIOM (Hampumep,
BepxoBubiM cyqnom P®) mpaBOMEpHOCTH AEATEIHHOCTH TPEACTAaBH-
TEJIBHOTO OpraHa, KOTOPBI K TOMY BPEMEHH YK€ JIOCPOUYHO TpeKpa-
TUT TOJTHOMOYHUSI.

Kpome Toro, xak yke oTMe4asoch, OTBETCTBEHHOCTh IPE/ICTABH-
TEJIBHOTO OpraHa MyHHLUIIATLHOTO 00pa30BaHMsl HACTYIIAeT COOCTBEH-
HO HE 32 MPUHSTUE POTUBONPABHOIO HOPMATHUBHOI'O MPABOBOIO aKTa,
a 3a HEMPHUHATHE MEp IO HMCIOIHEHHUIO CYAEOHOTO PelIeHHs, YCTaHO-
BuBIero maHHbil (akt. [Ipm arom Denepanbubiii 3akoH 2003 1. No
131-®3 mpexycmarpuBaeT MpaBo TJIaBbl MYHHIIUIIAIBHOTO 00pa3oBa-
HUS, SBJISIFOINErOCs TJIaBOM aJMHHHUCTpAIMM, HAJIOKUTh BETO Ha aKT,
MIPUHATBIN TPEeACTaBUTEIbHBIM OPraHOM MYHHUIMIAIBHOTO 00pa3oBa-
Husi. Takum 00pa3oMm, MPEICTABUTEIILHBIA OPTaH MOXET MPUHSATH MEPbI
10 UCTIOJIHEHUIO PELICHHs CyJa, a IJlaBa MYHHUIMIIAIBLHOrO 00pa3oBa-
HUS TH JISHCTBUS 3a0II0KupyeT. MOKHO yTBEP)KIATh, YTO B ATOM CITy-
Yyae OCHOBAHWH [T OTBETCTBEHHOCTH B BHJIE POCITYCKa HE OyeT.

CrnenyeT y4yuTBIBaTh, YTO POCIYCK MPEACTaBUTEIHLHOIO OpraHa
MYHUIUITAJIFHOTO 00pa30BaHuUs SIBIETCS YPE3BBIYAITHON MEpOH, KO-
TOPAasi MOKET MOBJICYb 3HAYNUTEIbHbIC HETATUBHbBIC ITOCIEICTBUS B BU-
Jie OTCYTCTBHS MPHHATOTO MECTHOI'O OIOJDKETa Ha CIEIYIOLIUH TOJ,
po0JIeMbl (DMHAHCUPOBAHMSI MYHUITUITAJILHBIX MPEANPULTHH U yupe-
JKJICHUH, BBIILIATHI OTAEJIBHBIM KaTEropusiM rpaxnaa u mp. ITomumo

! KOJZbL]OGa E.T. }OpI/IZ[I/I‘{eCKaSI OTBETCTBCHHOCTH KOJUICTHAJIBHBIX OPraHOB MECT-
HOTO caMoyTmpaBieHus. ABroped. auc. ... kKaHn. opua. Hayk. Kazans, 2006. C. 15.
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3TOTO, POCIYCK HEM30€KHO MPUBEIET K CMEIICHHIO BIIACTHBIX ITOJI-
HOMOYHUN MECTHOI'O CaMOYIIPABJICHUSI B CTOPOHY aAMUHUCTPALIUU MY-
HUIUIIAIBHOTO 00pa3oBaHUsl JI0 MPOBEJICHHUS BHEOYEPETHBIX BBHIOO-
poB. TloaTomy, mpencraBusieTcsi 1eeco00pa3HbIM NPEAYCMOTPETh U
Mpo(MUIAKTHYECKHE MEPHI B BHJIE TIPEAYTIPEKICHHUS.
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ITpo6aeMbI pa3BUTHS 3eMEABHOTO 3aKOHOAATEABCTBA
B aCIIEeKTe 9KOAOTHYEeCKOM MOAUTHKHU
Poccuiickoit @epepanun’

3€MAS; 3eMEABHOE 3AKOHOAQATEABCTBO; IKOAOTHYE€CKasA IIOAUTHUKA; ACIIEKT

I'. A. 3emaaxosa
kandudam ropuduueckux Hayk, doyenm, cmapwuii Hayunotii compydnux Hucmumyma
20cydapcmea u npasa Poccuiickoii akademuu Hayx

OCHOBHBIM JJOKYMEHTOM, OTIPEICIISIONIUM eI, HaIpaBIICHUS,
3aJla4M U MIPUHLMIBI poBeneHust B Poccuiickoil @enepanuu equHON
TOCYJapCTBEHHOW TOJUTHUKH B 00JIACTU KOJIOTUU HA JOITOCPOYHBIN
MEePHUOJI, SIBIIETCA DKoyuoruueckas gokTpuHa Poccuiickoit denepa-
uuy, yreepxkeHHas Pacnopsbkenuem [lpaButensctBa PO ot 31 aBry-
cta 2002 r. Ne 1225—p2. B »TOM akTe 3akpemnseHsl OCHOBOIIOJIATaro-
1[1€, KOHILENTYyaJbHbIC HANPABICHUS TOCYJApPCTBEHHOW MOJIUTHKU B
obnactu skonornu. CTpaTernuecKkor 1meablo TOCyIapCTBEHHOH MONH-
TUKA B 00JIACTH SKOJIOTHH SBISIETCA COXPAaHEHHE TMPUPOIHBIX CHCTEM,
MOAICPYKAHIE UX IICJIOCTHOCTH U YKM3HE00ECTIeUNBAOIINX (HyHKIIHA
JUISL YCTOWYMBOTO Pa3BUTHUS 0OIIECTBA, OBBIIICHHUS KAa4eCcTBa KH3HU,
YIIy4YlICHUs] 3/I0pOBbsI HAceleHHS W JeMorpauuecKoil CHUTyallHH,
o0ecreyeHus SKOJIOTHIECKoi Oe30macHoCTH cTpaHbl. DopMupoBaHue
W peanu3alus CTpPaTerud COLUAIbHO-DKOHOMHUYECKOTO pPa3BUTHS
CTpaHBbI ¥ TOCYJIaPCTBEHHAS ITOJIMTUKA B OOJIACTH HKOJIOTHH, B COOT-
BETCTBUM C YKa3aHHBIM JJOKYMEHTOM, JIOJDKHBI ObITh B3aUMOYBSI3aHBI,
MTOCKOJIBKY 3/I0pPOBBE, COIHMAIbHOE W DKOJOTHYECKoe OJraromoirydne
HaCEJIEHUS! HaXOATCS B HEPA3PbIBHOM €JIUHCTBE.

! Jlannas paGoTa BBINONHEHA C HCIONB30BAHMEM CIPABOYHON MPABOBOH CHCTEMBI
§<KOHch'II>TaHT ILmrocey.
C3 PD. 2002. Ne 36. Cr. 3510.
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CornacHo Konmermun JIOITOCPOYHOTO COIIMAITLHO-
sKOHOMHUYecKoro pas3BuTusi Poccuiickoit denepauuu Ha mepuon 10
2020 roma, ytBepkmenHoi Pacmopsokenuem IlpasBurensctBa PO Ne
1662-p ot 17 HosOpst 2008 T.!, 1EIIBIO SKOTOTHUECKOl IONMHTHKH SIBIIS-
€TCsl 3HAYUTENBHOE yIyUIllIeHHe KayecTBa TPUPOIHON CPebl M HKOJIO-
THYECKUX YCIIOBHU KHM3HH YellOBeKa, (popMUpoBaHHE COATaHCHPOBAH-
HOM AKOJIOTUYECKU OPHUEHTUPOBAHHON MOJETH Pa3BUTHUSI SKOHOMHUKHU U
9KOJIOTUYECKH KOHKYPEHTOCIIOCOOHBIX MPOM3BOJCTB. TakuM o0pazom,
MOJKHO CZIeTIaTh BBIBOJ[ O TOM, YTO DKOJOTMYECKas MOJIMTHKA HaIlpaB-
JICHa Ha pa3BUTHE SKOHOMHKM B MHTEpecax BCEro OOIIEeCTBa MPH CO-
OJIFOJICHUY TIpaBa KaXKJI0TO Ha OJIaronpUsSTHYIO OKPYIKAIOIIYIO CPEIy.

BwmecTe ¢ Tem mpaBo He paccMaTpuUBaeTCs DKOJIOTHYECKON TOK-
TpuHOH (M KoHIenmue 1oarocpoYHOTo CONMMaIbHO-OKOHOMHUYECKOTO
pasButusi PO) B kauecTBe caMOCTOSATEILHOTO HAIMPABJICHUS TOCYIap-
CTBEHHOW TMOJHMTUKH B OOJIACTH SKOJIOTUH, YTO TPEYMEHBIIACT €ro
JIECTBUTEIBbHY IO pOHI)Z. OnHako, MPeACTaBIACTCS, YTO [ YSICHEHUS
COJIep’KaHUsl PeabHO BOIUIONIAEMOM TOCY/apCTBEHHOW MOJUTHKH B
o0nacTu oXpaHbl OKpYIKArOIIel cpe/ibl U Pa3BUTHs 00IIecTBa He00X0-
JIUMO HCIOJIb30BaTh PETPOCICKTUBHBIA aHAIIN3 YKOJIOTHYECKOTO® H
MIPUPOIOPECYPCHOTO HOPMOTBOPUECTBA 3a MOCICAHUE JIECAThH JET, Ha
OCHOBE KOTOPOTO MOXXHO CJI€laTh BHIBOJ O TOM, YTO «UTOTH IPOU30-
menmero pedopMUPOBAHUS TPUPOIHO-PECYPCOBOTO W TIPUPOIO-
OXPaHHOT'O 3aKOHOJATENbCTBA HE COBMANAIOT HU C OAHOWU M3 U3BECT-
HBIX TEOPETUYCCKUX KOHIICTIIUN €ro pa3BI/ITI/I$1)>4. «['maBHas mpuunHa
3aKJTI0YAeTCS B TOM, YTO TIPU TIEPEX0J€ K PHIHOYHON SKOHOMHKE

' CIIC «KoucymbranT [Tmrocy.
% Bacunvesa M. F. TocyapcTBO Kak CyObeKT SKOJTOTMUIECKOr0 paea // DKONOrHYecKoe
npaBo. 2008. Ne 6. O pedkojorm3alM TOCYJAPCTBEHHOW (IPeXIEe BCEro
3aKOHOZIATEIFHON M TPE3UICHTCKOM) BIAacTH cM. Takke: bpunuyx M. M. Tpynnsie
BpeMeHa PKOJIOTHUeCKoro mpasa // http://www.igpran.ru

3 Cm., Hamp, aHamM3  OSKOJOTHYECKOTrO  3aKOHONATETCTBA, — IPHBEICHHBI
M. 1. BacuieeBoit B crathe «KoHIenTyanbHbIe BOIPOCH  COBEPIICHCTBOBAHMS
JKOJIOTMYECKON TOJMTHKU M 3aKOHOJATEIbCTBA 00 OXpaHe OKpYIKaIolel cpepdy //
Okorornueckoe mpaso. 2007. Ne 2.

Tam xe.
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CUIOMUHYTHBIE 3KOHOMHYECKHE I/IHTepeCL{ BO300JIaiamy Hajd AOJIro-
CPOYHBIMH HAIIMOHAILHBIMUA UHTEPECAMID .

YKazaHHBIN T€3UC MOXHO MPOWILIIOCTPUPOBATh Ha MPUMEPE 3e-
MEJIbHOI'O 3aKOHO/IaTeJILCTBA.

3emutst, SIBJSISICH KOMIIOHEHTOM OKPY KaloIel Cpellbl, OTHOCUTCS
OJTHOBPEMEHHO K O0BEKTaM OXpPaHbl OKPYKAIOIICH Cpeibl OT 3arps3-
HEHUS, UCTOIICHUS, IeTPaalliy, TOPYH, YHUUTOKEHHUS U MHOTO Hera-
THBHOT'O BO3JICHCTBUS XO3SMCTBEHHON W MHOU JesaTeIbHOCTH (CT. 1, 4
®enepanproro 3akoHa ot 10 saBaps 2002 1. Ne 7-®3 «O06 oxpane ok-
pyXKaroreit cpep»’).

[TpuHIMIT cCOUYeTaHUsI MHTEPECOB OOIIECTBA U 3aKOHHBIX MHTEPECOB
TpaXkIaH, COTJIAaCHO KOTOPOMY PETYJIMPOBAHUE UCIIONB30BAHUS M OXpa-
HBI 3eMEJIb OCYIIECTRIIIETCS B MHTEpEcax BCEro oOIIecTBa mpu odecrie-
YEHUW TapaHTHH KaXKJOT0 TpaKIaHWHA HA CBOOOIHOE BIIAJICHHE, MTOJTh-
30BaHUE W PACTIOPSHKEHUE MPUHAUISKAIINM €My 3eMEITbHBIM y4acTKOM
3aKpernieH B cTathe 1 3emenpHOr0 Konekca PO (manee — 3K PD).

[To MHEHHIO TEOPETHKOB TIpaBa, JIMYHBII WHTEPEC BCET/Ia CBS3aH C
HMHTEPECOM OOIIECTBEHHBIM ITOCPEICTBOM OOIIECTBCHHO-TIPAKTUICCKON
JIESITEIbHOCTH, B KOTOPYIO BKIIFOUCH YEJIOBEK, U HA0OOPOT, HHTEPECHI
OOIIIECTBEHHBIC Yepe3 CYIISCTBYIOIIYI B OOIIECTBE MPAKTUKY HEpas-
PBIBHO CBSI3aHBI C UHTEPECAMU OTACIBHOM JIMYHOCTH" .

«Hannexariee coyeraHue 0COOCHHOTO M BCEOOIIEro U pa3pele-
HUE TIPOTUBOPEYHA TPAKIAHCKOTO OOINECTBA JOCTUTAIOTCA B Pa3yM-
HOM TOCyJIapcTBe» . B TocymapcTBe HacTymaeT TOXIECTBO 0COOEHHO-
ro u BceoOmero. [lo oTHOIMEHNIO K TpaKAAaHCKOMY OOIIECTBY Kak
chepe 0COOCHHOr0, YaCTHOIO0 MHTEpeca rocyaapcTBO Kak cdepa Bce-
ob1ero wHTEpeca BRICTYIACT, IO ['ereo, ¢ OqHOW CTOPOHBI, KaK MM-
MaHEHTHasl 11eJb, a C JPYTroil — KaK BHEIIHSS HEOOXOAMMOCTh: Yepe3

! Dxonorus U HapylIeHHe Npap yenoBeka: CrEHHATBHBIN T0KIAN YIOTHOMOYEHHOIO
10 TipaBaM 4esioBeka B Poccuiickoit @eneparmu. M., 2002. C. 58.
2 C3 Pd. 2002. Ne 2. Cr. 133.

T'onuaposa A. H. TIpoGieMa COITacOBaHMS OOIIECTBEHHBIX U JIMYHBIX HHTEPECOB B
mpolecce IIOCTPOSHUS TpakHaHcKoro odmectsa: Monorp. / KpacHosp. roc. yH-T.
Kpacnosipck, 2001 // http://www.allpravo.ru
* Hepcecsiny B. C. Ob1jas Teopust Ipasa 1 rocyapersa: Yuebnuk. M.: Hopma: Madpa-
M, 2010. C. 281.
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TOXKJISCTBO 3TUX MOMEHTOB YaCTHBII MHTEPEC «CHUMAETCS» U BMECTE
C TEM COXPAHSCTCS BO BCEOOIIEM HHTEpece rocy1apeTea .

Kax ¢opma opranmzanum oOmiecTBa, Mpu3BaHHas 0OecTeYnBaTh
€ro IEeJIOCTHOCTh M yNPaBIsIeMOCTh, TOCYIapCTBO BBIMTOJIHSACT (PyHK-
MU, 00YCIIOBJICHHBIC MOTPEOHOCTSIMH OOIIECTBA, a, CJICJ0BATEIBHO,
CIlyXHUT ero uHTepecam’. [0cy1apcTBO mpecTaBiseT coGoil opraHu-
3allMI0 TOJIMTUYESCKON BJIACTH B OOIIECTBE U B 3TOM KAa4€CTBE CIIYXKHUT
peayim3anuu OOIIEro, COBOKYITHOTO 3KOJOTHYECKOI0 HHTEpeca BCeX
CBOMX IPaKIaH .

[Ipencrasmnsiercs, Mpu KOHCTPYUPOBAHUU HOPM 3€MEIHOTO TIpa-
Ba, TPENONAraoNINX YUeT Pa3INuHbIX HHTEPECOB, HEOOXOANMO, PY-
KOBOJICTBOBAThCSI, BO-TIEPBBIX, CYIIECTBEHHBIMH XapaKTePHUCTHUKAMHU
(ecTecTBEHHO-TIPUPOTHBEIMU CBOMCTBAMH) 3eMJIU (HEBOCTIOJTHUMOCTD U
HE3aMEHUMOCTb 3€MJIM, OIPAaHUUYEHHOCTh B MIPOCTPAHCTBE, ECTECTBEH-
HO€ ILJIOJIOPOJIUE, CIIOCOOHOCTh TPOU3BOJHMTH W BOCIIPOHM3BOJUTH
¢dopy M pacTHTEIbHBI MHp, CBS3YHOIEE 3BEHO BO BCEH DKOCHCTE-
Me’) B BBIONHIEMBIME €10 (QYHKIHSIME (COCTABHAS YacTh OKPYIKaro-
el TPHUPOJTHON CPEJbl, CPEICTBO MPOU3BOJCTBA U MPOCTPAHCTBEH-
HBIM 0a3uc, 0OBEKT XO3SMCTBOBAHMS, OOBEKT HEIBMIKMMOCTH, MECTO
pacceneHus 4eloBeKa, TePPUTOPUS TOCyIapCTBa, MPOCTPAHCTBEHHBIN
MpeJieNl TOCYIapCTBEHHOM BJAcTH) M, BO-BTOPBIX, UCXOIUTh W3 Mak-
CHUMaJIbHOTO COXPaHEHHs 3eMJICH CBOMX XapaKTEPUCTHK M (YHKIUH
TP PeaTH3aIiy KaXKIbIM YEIOBEKOM CBOMX KOHCTUTYIIMOHHBIX IPaB
B c(hepe 3eMEeIbHBIX OTHOIIICHUH.

Hcxons w3 yka3aHHBIX OCHOBHBIX XapaKTEPUCTUK M (DyHKITUI
3eMJTH, UMEIOIIUX 3HAYCHHUE ISl yJIOBIETBOPEHUS YEIIOBEKOM COOCT-
BEHHBIX HYXJI, TIOJ{ YaCTHBIM MHTEPECOM HEOOXOAMMO TOHUMATh HH-
TEPECHl OT/ICIBHBIX I'PAXJIaH 0 UCIIOIb30BAHUIO 36MEJIb KaK OCHOBBI

" Cw: Tam xe.

% Teopust roCyapcTBa M mpaBa. YUeOHHK UTs IOPHIANY. By30B H (hakymsteros. / Ilox
pen. B. M. Kopenbckoro u B. JI. [lepeBanosa. M.: U3nar. I'pynnma HOPMA-NMH®PA-
M, 1998. C. 112.

3 Bacunwesa M. H. TocynapcTBo Kak CyObeKT SKOJIOTHYECKOro Mpasa // DKOIOrnyeckoe
mpaBo. 2008. Ne 6.

* Cwm.: Hkonuykas M. A. 3emensroe npaBo Poccuiickoit Peneparn: YueGHuK. M.,
2002. C. 30-31.
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JKU3HU U JIeATENBHOCTH, a TaKXKe  HMHTEpPECHl  IpaXkAaH-
IpaBoo0IaaTesiei 3eMeJIbHBIX YYaCTKOB, KaK O0ObEKTOB HEJIBHIKHMO-
CTH, 110 HauboJsiee cBOOOIHOMY HCIOJIb30BAHUIO UMH Y4acTKOB. B To
K€ BpEMsI B peajM3alii KakKIbIM CBOEI0 YaCTHOIO MHTEpeca BO3HM-
KaloT MHTEPECHI TPYI IpaxaaH, 00beAMHEHHBIX €IMHON IEeNbI0. DTO
u Oyner oOuiecTBeHHbIM MHTepec. Ho mpu TOM WMHTEpechl OJHHX
rpaxJaH, UX OOBEIMHEHUH M TPYMNI 1O HCIOIB30BAHHIO 3eMellb U
Y4acTKOB MPOTHUBOCTOAT HHTEPECaM JIPYTHX PYII U OTAEIbHBIX Ipa-
*aaH. OHaKo MpHU peasin3aliy CBOUX IpaB Ha 3€MIIIO TPaXKAAHEe, X
00BbEIMHEHUS U TPYIIIBI HE JOJDKHBI HApyIIaTh NPaB U 3aKOHHBIX MH-
TEPEecOB MHBIX JIML, B YaCTHOCTH, HAaHOCUTb ylIepOa OKpy’Karouen
cpene. I uMeHHO Ha B3aMMOYBSI3bIBAHUE THX CTAJKHBAIOLIMXCS UH-
TEpPEecoB JIOJKEH OBITh HAIpaBiieH MyOJWYHBIN WHTEpeC, peaan3ye-
MBI B TOCY/IapcTBE MOCPEJCTBOM OCYIIECTBICHUS ero (QyHKIHUH U B
IIEPBYIO O4Yepelb — MPaBOTBOpUECKOM. To ecTh Lenp 3aKOHOATENs —
YperyJaupoBaTh B IPaBe COYETAHHWE COOTBETCTBYIOIIMX HHTEPECOB,
BBIpaKasi TEM CaMbIM ITyOJIMUHBINA UHTEPEC.

Wcxons u3 Takol MO3UIMK, HOPMBI 36MEIBHOIO 3aKOHOIATEINbCT-
Ba, BOIUIOINAIOIINE MyOJIMYHBIH MHTEPEC MOXKHO YCIOBHO Pa3leinTh
Ha HECKOJIbKO I'PYIIIL:

1) HOpMBI, YCTaHABIMBAIOIIME TPABOMOYHNS THTYJIBHBIX TIPaBOOO-
JajaTenael 3eMeIbHbIX y4acTKOB II0 BJIQJICHUIO, [10JIb30BAHUIO U pac-
MOPSKEHUIO TTPUHAISKAIIMMU UM YdacTKaMH;

2) HOPMBI, ONpEeAeTIoIIMe paBa U O0s3aHHOCTU MpaBooOIIaza-
Tesel 3eMebHBIX YYaCTKOB I10 UX UCIOJB30BAHUIO;

3) HOpMBI, yCTaHAaBIMBAIOLIME OIPAaHUUYCHMS NpaB oOJsagaresel
3€MEJIbHBIX YYAaCTKOB IO MCIIOJb30BAHUIO NPHHALICKAIUX UM 3€-
MEJIbHBIX yYaCTKOB;

4) HOpMBI, MpelycMaTpUBAIOIINE Mephbl IOPUINYECKONH OTBETCT-
BEHHOCTH M TIOPSZOK €€ NMPUMEHEHHUs 3a HEBBIMOJIHEHHE CBOMX 00s-
3aHHOCTEH MPaBO00JIaAaTENIIMU 3eMEJIbHBIX YYaCTKOB,;

5) HOPMBI, peryJIMPYIOIIKE YIPaBICHUE HCIIOIb30BAHUEM 3EMEIIb;

6) HOPMBI, PErYJIUPYIOLINE OXPaHy 3e€Mellb.

JlelicTBMe M NpPUMEHEHHE HOPM, COCTAaBJIOLUIMX OAHY TIpYIILY,
HEBO3MOYKHO B OTpPbIBE OT HOPM 3€MEJIbHOTO 3aKOHOJATENbCTBA, 00-
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pasyrommx Japyrue rpynmnbl. HopMmbl Kaxaoil W3 yKa3aHHBIX BEHIIIIC
rpynn oOyCIOBIMBAIOT H, B TO JK€ BpPeMs, 00yCIIOBIICHBl HAIMYUEM U
MIPUMEHEHUEM HOPM JPYTOH TPYIIIBL.

B HacTosmee Bpemsi Bce yKa3aHHBIE HOPMBI 3€MEIIbHOTO 3aKOHO-
JTATeNIbCTBA CTPOSTCA HAa OCHOBE OTHECEHHS 3eMellb K COOTBETCTBYIO-
niel KaTeropuy B 3aBUCMOCTH OT HMX IleJieBOro HazHaueHus. Cormac-
HOo 3K PO, mpaBoBoil pekuM 3eMeNb OMPEICISIeTCS] UCXOMI U3 UX
NPUHAJICKHOCTH K OINpPEIeICHHON KaTeropuu W pa3pelieHHOro Hc-
MI0JIb30BAaHUSI B COOTBETCTBUHU C 30HUPOBAHUEM TEPPUTOPHUI U TpeOo-
BaHUSAMHU 3aKOHOJATENbCTBA. Pa3nmuums B Ka4eCTBEHHBIX XapaKTepu-
CTHKaX TMOYB — (PU3NYECKHUX, XUMUYECKUX, (DU3UKO-TeorpaduvecKuXx,
XO035IIICTBEHHO-9KOHOMHYECKUX, ICTOPUIECKHX U JaKe ICTETUIECKHX,
a TaKkkKe OCOOCHHOCTH 3eMellb KaK HEJBMIKUMOCTH CITy>KaT OCHOBOH
JUIS YCTAHOBJIGHHS KATErOPHil 3eMenb, mpeaycMoTpeHnbix 3K Pd'.
Jeranu3anusi mpaBoBOro pekUMa 3eMejb OINPEeICHHBIX KaTeropuid
MIPOBOJIUTCSL B OT/ICIBHBIX 3aKOHOJATEIbHBIX akTax — DegepanibHOM
3akoHe oT 24 urosst 2002 r. Ne 101-®D3 «O6 06opoTe 3eMelb CelnbCeKo-
XO3SHICTBEHHOTO Has3HadeHMs» , Bomom, JlecHOM u I'panoctpou-
terapHOM Kozekce PO (nanee — ['pK P®D), denepansHom 3akone ot 14
MapTa 1995 r. Ne 33-D3 «O6 0co60 0XpaHIEMBIX TPUPOTHBIX TEPPH-
TOPHSX»® ¥ JAPYTHX.

[enenue 3eMenb Ha COOTBETCTBYIOIIME KATErOPHUU IO LIEJIEBOMY
Ha3HAYCHHUIO B COOTBETCTBHUHU C 3€MENIbHBIM 3aKOHOAATENbCTBOM, SIB-
JSIeTCsl B HACTOALIEE BpeMsl OIpenelsiomuM (pakropoM B obecriede-
HUU PalMOHAJIBHOTO UCIOJIh30BaHUS 3€Mellb, a TAKKE UTPaeT MepBo-
CTETICHHYIO POJIb B pealn3alfii Mep OXpaHbl 3eMellb KaKk KOMITIOHEHTA
OKPY’Karollen cpeapl.

B mocnenHue HECKOJIBKO JIET HAMETHIICS SIBHBIH KPEH 3aKOHO/a-
TEJIbCTBA, PETYJIUPYIONIETO OTHOIICHHS 110 TIOBOJIY 3€MeJb, B CTOPOHY
3alIMThl 9KOHOMHUYECKUX MHTEPECOB OIpPEeNICHHON YacTH HaceICHUs

'O Bpunuyx M M. Dxonormdeckoe TpaBo: YUYEOHHK Ul CTYJEHTOB BBICIINX
y4eOHBIX 3aBefieHMil, oOydaromuxcs mo crenuansHocTH «HOpucnpymenimsy. M.:
Mznarensckuii nom «I"opozer, 2009. C. 288.

2 C3 Pd. 2002. Ne 30. Cr. 3018.

P C3PdD. 1995. Ne 12. Cr. 1024.
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CTpaHsbI (TI0 TIOBOY 000pOTa 3€MENBHBIX YYaCTKOB KaK OOBEKTOB He-
JIBUKIMOCTH) B yIIepO COONIOJICHNI0O MHTEPECOB KaXIOTO YEIIOBEKa
Ha OJarompUsATHYIO OKpPY)KAIOIIyI0 Cpely W OXpaHe 3eMIH, KaK ee
KOMITOHEHTa, M KaK CPEICTBa MPOU3BOJICTBA B CEIHCKOM W JIECHOM
XO3SIICTBE.

Ba)xabpIM 3Tariom Ha 3TOM IMyTHU ABUJIOCH NPUHATUC U BCTYIIJICHUEC
B cuity DenepanbHoro 3akoHa oT 24 utons 2007 1. Ne 221-D3 «O ro-
CYIapCTBEHHOM KajacTpe HemBiknmocTm»' (manee I'KH), KoTOpBIit
HE MpeJayCcMaTpUBAET BHECEHUE B KaJacTp CBEJCHHI O KAYeCTBEHHBIX
XapaKTePUCTHUKAX, B YACTHOCTH, TIOKA3aTeNsIX COCTOSHUS IIJI0IOPOTUS
3eMellb, B OTJIMYHE OT JEWCTBOBABIIEro panee deneparbHOTO 3aKOHA
ot 02 staBaps 2000 1. Ne 28-D3 «O rocyaapCcTBEHHOM 3eMETHLHOM Ka-
nactpe»”. Jlanee denepaabHbIM 3aK0HOM 0T 13 mast 2008 1. Ne 66-
(1333, KOTOPbIM OBLI MPH3HAH YTPATUBIIMM CHIIy YKa3aHHBI 3aKOH,
BHOCHIMCH u3MeHeHus B 3K P®D (cT. 67, 68) coriacHO KOouM, JIaHHbBIE,
IIOJIy4YCHHBIC B XOJIC TIPOBEJACHUS MOHUTOPHUHIA 3€MEllb, a TAKXKE JI0-
KYMEHTBI, TIOJITOTOBJICHHBIE B PE3yJbTaTe MPOBEICHHS 3E€MIICYCTPON-
CTBa, TEMEph HE UCHOJB3YIOTCS s BeneHus kamactpa. CooTBETCT-
BEHHO 3€MENbHBIE YYaCTKH HE SBISIOTCS ceiyac oOBeKTaMHu 3emile-
ycTporictBa. HopmaTtuBHass 0asza, peryiaupyromas OCyIIeCTBICHHE
9THX (QYHKIMIA (3eMICYCTPONCTBA U MOHHTOPHHIA), OCTACTCS CIIabo
pa3BUTOM, a COTJIACHO JEHCTBYIOUIEMY 3aKOHOAATENHCTBY Ha3BaHHbIE
(YHKIMU TOCYIapCTBEHHOI'O YMpaBJICHHs HCIIOIb30BAHUEM 3EMEb
(hakTUYECKU «3aMBIKAIOTCS» JPYr Ha Apyre. B gacTHOCTH, JeHCT-
BYIOIIMM 3aKOHOATEIHCTBOM HE MPEyCMOTPEHO, YTOOBI MaTEePHAIIbI,
MOJIy9eHHBIE B XOJIe peali3allii MOHUTOPHHTA 3€MeNb U 3eMIICYCT-
pONCTBA, WCIIOIB30BANNCH JIJISI TTIOJTOTOBKH JOKYMEHTOB TEPPHUTOPH-

' C3 Pd. 2007. Ne 31. Cr. 4017.
2 C3 P®. 2000. Ne 2. Cr. 149. Vrparun cumy B CBA3H ¢ npuHATHeM DeepatbHOro
3aKkoHa oT 13 mast 2008 r. Ne 66-D3.

Oenepanbubiii 3akoH 0T 13 Mmas 2008 r. Ne 66-®3 «O BHeceHHH H3MEHEHHH B
OTJCNBHBIE 3aKOHOJATeNbHbIe akThl Poccuiickoii ®Penepaumu U IpU3HAHUU
YTpaTHBIIMMU  CHJIy  OTJICNBHBIX  3aKOHOJATEIBHBIX ~ aKTOB  (IIOJIOYKEHHI
3aKOHOZATEbHBIX ~ akToB) Poccuiickoit ®enepanui B CBS3M  C  [PUHATHEM
OenepanbHoro 3akoHa «O TocymapcTBEHHOM Kaznactpe Heasrwkumocti» // C3 PO.
2008. Ne 20. Cr. 2251.
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aJIBHOT'O IUITAHUPOBAHUS, YTO, 10 HALLIEMy MHEHHIO, HE COIJIacyeTcs CO
CMBICJIOM IUTAHUPOBAHUS PA3BUTHS TEPPUTOPHIL.

Kpome toro, 1o 1 suBaps 2012 r. B cootBeTcTBHM €O CT. 4.1 De-
nIepanbHOTo 3akoHa oT 29 mexabps 2004 r. Ne 191-D3 «O BBemeHnu B
neiictBie ['pagocTpOMTENBEHOrO Kojekca PDy»', eiicTByeT yrporeH-
HBIN MOPSIJIOK MEPEBOA, B TIEPBYIO OUEPE/ib, 3eMeIb CeIbCKOX03sHCT-
BEHHOI'0 Ha3HA4YEeHHs B KaTErOPHUIO 3€Mellb HaCEeJIEHHBIX ITyHKTOB, CO-
IJIaCHO KOTOPOMY, BKJIFOUEHHE U HCKIIIOUEHUE 3€MEJIbHBIX Y4acTKOB
W3 TPAHUL] HACEJIEHHBIX ITYHKTOB OCYLIECTBIISETCS] UCIIOTHUTEIbHBIMHU
OpraHaMHy TOCYJapCTBEHHOM Biactu cyobekToB PD. [lepeBox 3emens
MOJKET OCYILIECTBIIATHCS YKa3aHHBIM 00pa3oM Jake NP HaJTIUYUH yT-
BEP)KAECHHBIX JOKYMEHTOB TEPPUTOPUAIBHOIO IUIAHUPOBAHUS JIaHHO-
r0 MYHHIIMTNAIBHOTO 00pa3oBanus. [Ipu 3ToM myOnnyHbIE CIymIaHus
M0 BOMPOCY BKJIIOYEHMSI 36MEJIBbHOI'0 y4acTKa B IPaHUIbl HAaCEeIeHHO-
ro MyHKTa B LEJSIX >KMJIUIIHOTO CTPOUTENBCTBA, B TOM HYHCJIE KOM-
TUIEKCHOTO OCBOEHHUS 3E€MEJbHBIX YYacTKOB B LEJAX KWIHIIHOTO
CTPOUTENBCTBA, U PEKPEALIMOHHOTO UCIIOIb30BaHUs HE TPOBOAATCSI.
Jymaercsi, 4T0 NpHUBEICHHbIE HOPMbl yKa3aHHBIX 3aKOHOB, AEHCT-
BYIOILIME B HACTOSIIEE BPEMS, HE CIIOCOOCTBYIOT COXPAaHEHMIO IpHU-
POIHBIX CBONCTB LIEHHBIX 3€MEIIb.

[pencrasisiercsi, 4To ObLIO OBl OOJIEE JIOTUYHO U 1IeTIecO00pasHo,
ecnu Obl, TaHHBIE, [TOJIyYeHHBIE B X0l IPOBEACHNU MOHUTOPHUHTA 3€-
MeJlb, a TAKXKe COJIepKaIliecs B 3eMJIEyCTPOUTENIbHOM TOKyMEHTalluu
BHocuiuchk B ['KH. B cBoro oueper ¢ MOHUTOPUHIOM 3€MEIb JA0JK-
Hbl OBITH B3aMMOYBSI3aHbl OCYLIECTBIECHHE TOCYAapCTBEHHOIO 3€-
MEJIBHOI'O KOHTPOJISI MU HOPMHUPOBaHHE KadecTBa MOYB. MaTepuassbl,
MOJrOTaBIMBAEMbIC B XOZ€ POBEICHUS MOHUTOPUHIA 3€MEJb U 3€M-
JeyCTpoiicTBa, a Takke mdanHble ' KH MOMKHBI MCTIONB30BATHCS TPH
MOJIFOTOBKE JOKYMEHTOB TEPPUTOPHAIBLHOIO TUIAaHHPOBaHUsA. B cBoro
ouepe/ib Ha 3TUX JOKYMEHTaX JOJKHA OCHOBBIBATHCS peasln3alus Ta-
KUX (YHKUUH OpraHoB TOCYIAapCTBEHHOW BJIACTH M MECTHOI'O Camo-
YIpaBJICHUs KaK MPEIOCTABICHUE U U3BSITHE 3€MEJbHBIX YYacTKOB, a
TaKXe MX IEepPeBOJ M3 OJHOH KaTeropuu B JIpyryro. OcyluecTBieHHe

' C3 Pd. 2005. Ne 1 (uacts 1). Cr. 17.
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YKa3aHHBIX (DYHKIUN TrOCyJapCTBEHHOTO M MYHUIIUTIAIBHOTO yIpPaB-
JICHHUSI UMEHHO B TaKOM B3aMMOCBS3U M CUCTEME JOJDKHO CIOCOOCTBO-
BaTh pealln3allii MPUHIIAIIA COYeTAaHUS MyOJMYHBIX U YACTHBIX MHTE-
pEecoB H  a/JeKBaTHON COBPEMEHHBIM YCIOBHSAM  COIHAIBLHO-
SKOHOMHYECKOTO Pa3BUTHS OOIIECTBA HKOJOTHICCKOW TTOTUTHKHU TO-
CyaapcTBa.

B kauecTBe 0JHOTO M3 HamNpaBieHUM 00ECICUYCHHUsS KOJOTHYe-
CKOI 0€30MacHOCTH YKOHOMUYECKOI'O PA3BUTHSI U YIYUIICHUS 3KOJIO-
TUYECKOM cpefbl AKU3HU 4esoBeka, B KoHIenuu 10JIrocpoyHoro co-
LHUAJIHO-3KOHOMUYECKOoro pa3sutust Poccuiickoii denepanuu Ha me-
puon 1o 2020 roxa, npenycMaTpUBAETCSl COXPAaHEHUE U 3allUTa MPU-
pomHo#t cpensl. OCHOBY ACHCTBUIT B OTOM HaIlpaBJICHUH, COTIACHO
Konmenmum, OyAayT COCTaBISATH HOBBIE METOIBI TEPPUTOPHUATHHOTO
TJTAHUPOBAHMUS, 3€MJICTIONIH30BAHUS U 3aCTPOUKH, YIUTHIBAIOIINE DKO-
JOTUYECKUE orpannueHus. B cBs3u ¢ Tem, uto B KoHuenmuu He pa3b-
SICHSETCS YTO IOHHUMACTCS II0J «HOBBIMH METOJAMH), BO3MOXKHO
NPEANON0KUTh, YTO UMEHHO «BO HCIIOJIHEHHUE» MPUBEACHHBIX MOJIO-
xenuit Konnenmum [IpaBurensctBoM PD ObUT IPUHAT aKT, HAllEICH-
HBI HA OTMEHY KaTeTOpU3aIliH 3eMellb 110 1[eJIeBOMY Ha3HAYEHHIO.

Wrak, Pacropspkermnem IlpasurensctBa PO ot 15 mrons 2010 r.
Ne 982-p yrBepxaen [lman mepomnpusTHil MO COBEPIICHCTBOBAHUIO
KOHTPOJIbHO-HA[30PHBIX M Pa3peIIUTEIIbHbIX (YHKIMA U ONTHMHU3A-
MU TIPEJOCTABJICHUST TOCYJAapPCTBEHHBIX YCIYT B OOJACTH Ipajo-
CTPOUTETBHOMN HEATENbHOCTH KOTOPBIM B KQU4€CTBE OJHOI0 U3 MEpO-
MPUSATHIA 10 ONTHUMU3AINHA MPOLIEYP (POPMUPOBAHUS U TPEAOCTABIIC-
HUS 3€MEINIbHBIX YYaCTKOB ISl CTPOUTEIHCTBA, CHIDKEHUIO aIMUHHICT-
paTHBHBIX 0apbepoB MPHU MPOBEACHUU TOCYIAPCTBEHHOU AKCIIEPTHU3HI
MPOCKTHOW JOKYMEHTAllUU M PE3yIbTaTOB MH)KCHEPHBIX W3BICKAHUMA,
MOJIYYCHUH Pa3pelICHUsI Ha CTPOUTENIBCTBO, IPEIYCMOTPEHA OmMeHd
Oellenust 3emMelb Ha Kame2opuu KaKk UHCmumyma, OVOonupyouezo uH-
CIUmMymul MeppUmMopUAiIbHO20 NIAHUPOBAHUS U 2PA0OCHPOUMENbHO-
20 30HUPOBAHUSL.

L C3 Pd. 2010. Ne 25. Cr. 3220.
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[IpencraBnsiercs, 4TO yKa3aHHbIE HHCTHTYTHI IPajlOCTPOUTEIBHO-
IO 3aKOHOAATEJILCTBA HE MOTYT IIOJIHOCTBIO 3aMEHUThH KaTerOpU3aLnio
3eMelb M0 LEeJICBOMY Ha3HAUCHHIO.

TeppuTopuaiabHOE IIAHUPOBAHUE UCIIOJIB3YETCS B OCHOBHOM IS
COIJIACOBaHUSI MHTEPECOB PAa3IMYHBIX ypPOBHEH MyOJMYHONW BIAcTH
Npy TUIAHUPOBAaHUM pa3MeEIIeHHsT O0OBEKTOB KAIMTAILHOIO CTPOU-
TeJIbCTBA JJIS TOCYAAPCTBEHHBIX WJIM MYHHLMNAIbHBIX HYX 1. Joky-
MEHTBI TEPPUTOPUAIILHOTO TNIAHUPOBAHUSI SBISIOTCS 00513aTEIILHBIMU
JUIsL OPTraHOB IOCYAAPCTBEHHOM BJIACTH U MECTHOI'O CAMOYIIPaBJIEHUS
(4. 3 ct. 9 I'pK P®D). dopmanuzoBaHHbIEC TOCPEICTBOM MPHUHATHUS J0-
KyMEHTOB TEPPUTOPHAIBHOTO IUIAHUPOBAHUS, PELICHUs] OPraHoB Io-
CYIapCTBEHHOW BJIACTM M MECTHOI'O CaMOYIpPaBJICHUs, IPHUOOPETaoT
00s3aTenbHyI0 CHTy ISl (PU3NYECKUX WU FOPUAMYECKUX JIAIl TOJIBKO
nocie uX (UKCALMK B NPABHIAX 3EMIICTIONB30BAHMS W 3aCTPOMKH ',
SBJIIOIIUXCSA JOKYMEHTOM I'paJ0CTPOUTETEHOTO 30HUPOBAHUS.

Yro kacaercs 30HHPOBAHNUS, KOTOPBIM ONpPEAEIAETCS KOHKPETHOE
pa3peleHHOe NCII0JIb30BaHUE 3EMENBHBIX YYaCTKOB, PACIIOI0KEHHBIX
B IPaHULAX ONpPENIEICHHBIX TEPPUTOPHUAIBHBIX 30H, TO OHO JeHCT-
BYIOILIMM 3€MEJIbHBIM 3aKOHOAATEJILCTBOM, CTAaBUTCS B 3aBHCHMOCTb
OT KaTeropuu 3eMeJib, K KOTOPOW OHHM NPHHAIJIEKAT (3eMesb Hace-
JICHHBIX MYHKTOB). TO €CTh TPafioOCTPOUTENHFHOE 30HHUPOBAHHUE HCXO-
JUT U3 OCHOBHOI'O LIEJIEBOIO HAa3HAuU€HMs 3eMeJlb (3a UCKIIOUEHHEM
30H C 0COOBIMHU YCIIOBHUSIMU MCIIOJIb30BaHHS TEPPUTOPUH (CaHUTApHO-
3alIUTHBIX, OXPAHHBIX U TP.), KOTOPbIE YCTAaHABIMBAIOTCS B 3aBUCH-
MOCTH OT CrielpHKN 0GhEKTa").

®aktuuecku, ucxons u3z 4. 6 c¢r. 36 I'pK PO rpagocrpoutenbsHbie
periaMeHThl U, CJI€J0BaTEeNIbHO, BUbl PA3pPELIEHHOIO MCIOJIb30BaHUs
3eMEJIbHBIX YYacTKOB HE yCTAHABIMBAIOTCS TJIABHBIM 00pa3oM B OT-

' Cwm.: TIpaBoBOH MeXaHM3M TOCYJIAPCTBEHHOTO PETYIMPOBAHUSA M TOIICPKKH
arpornpomsblIiIeHHoro komiuiekca / mox pen. C.A. Boromo6osa. — M.: Hopwma, 2009. C.
416.

% CM., Hanp.: [ToctaHoBeHHe [ TaBHOTO rOCYIapPCTBEHHOTO CAHHTAPHOTO Bpaya PO
ot 25 centsbps 2007 r. Ne 74 «O BBeJCHUH B JICHCTBHE HOBOM PEIaKIUK CAHUTAP-
HO-3IMAECMHOJIOTHYECKUX TpaBuin u HopmatuBoB CanlluH 2.2.1/2.1.1.1200-03
«CaHHUTapHO-3AIUTHBIC 30HbI 1 CAHUTAPHAs KJIACCU(UKALUS NPEIIPUATHIH, COOpPY-
JKEHUH 1 MHBIX 00BeKkTOBY // Poccuiickas razera. 09 despas 2008 r. Ne 28.
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HOIIIGHUU 3eMellb, HE MOJJICKANINX 3acTpoiike. Pexxum wmcronb3oBa-
HUSl TAaKUX TEPPUTOPHUI periaMmeHTUpyeTcs B ocobom mopsiike. Ha-
MpUMeEp, IPUMEHUTENTLHO K 3eMJISIM JIeCHOro (hOHJIa — Ha OCHOBAHHUHU
JIECHBIX TIAHOB W JIECOXO3SIMCTBEHHBIX pErIaMeHToOB (CT.CT. 86 — 87
Jlecnoro xomekca P®D). A TpamoCTpOUTENBHOE 30HHPOBAHHUE IPE-
CTaBIsieT cOOO0M JTOTOTHUTENBHBIN MO0 OTHOIICHHIO K JICTICHUIO 3eMEeITh
Ha KaTerOpHH CII0co0 OTpe/IeieHUs] MPaBOBOTO PEKMUMa 3eMellb Hace-
JICHHBIX ITyHKTOB'.

Takum 00pa3zom, KaTeropusaius 3eMellb He MOXKET ObITh 3aMEeHEHa
TEPPUTOPUATTBHBIM TUIAHUPOBAHUEM U TPAJOCTPOUTEIILHBIM 30HUPOBA-
HueM. OTMeHa KaTeropuii 3eMesb MOBJeUYeT 3a COOOi CyIIecTBEeHHOE
«TIePEeKpanBaHUE)» BCETO MIPUPOJIOPECYPCHOTO 3aKOHO/IATEIILCTBA.

Kareropuszauust 3emeip sIBJISE€TCS OCHOBOW MX IPABOBOIO PEKU-
Ma, TaK KaK B 3aBUCHMOCTH OT KaTerOpUH 3eMelb OIPEe/IeISIOTCS BU-
Abl IpaB Ha 3€MCJIbHBIC YYAaCTKU JIA TEX WJIM UHBIX CY6’bCKTOB, KOH-
KpETHBIC MTPpaBa 1 0053aHHOCTHU MPaBo00IaiaTesiel 3eMeIbHBIX y4acT-
KOB, 000pOTOCIIOCOOHOCTH 36MEIIbHBIX YYaCTKOB.

Hcnonb30BaHue 3eMeNTbHBIX YYACTKOB 0 [EJIEBOMY HA3HAYCHHUIO
peanu3yeTcs Yepe3 CHCTEeMY Mep rOCyJIapCTBEHHOTO PeryJMpOBaHUS,
YCTaHABJIMBAIOIINX OIPAaHWYCHUS 110 N3MECHEHHIO UX IIEJIEBOTO Ha3Ha-
YCHUs, a TaKKE UCPE3 NPUMEHCHUEC MECP IOleIH‘IeCKOfI OTBETCTBCHHO-
CTH 3a HEIeJIeBOE HCIIOIb30BAHNE 3eMENIbHBIX Y4acTKOB. «[lepeueHn
MCpOHpI/I}ITI/Iﬁ IO OXpaHC 3€MCJIb HC SABJIACTCA OAMHAKOBBLIM JJI BCEX
KATETOPHIA 3eMeIby”.

Kareropust 3emenb, K KOTOPOH OTHOCHUTCS 3€MEINIBHBIM Y4acToK,
JIOTKHA YKA3bIBATBCS B 1'0CYIapPCTBEHHOM KaacTpe HEIBHKHMOCTH®
1 B ENWHOM rocynapcTBEHHOM peecTpe MpaB Ha HEJBMKUMOE UMY-

' Kpaccos O. H. CriocoObl OMpeeieHns PaBoBOTO PEKIMA 3eMeb / IKOTOTHYECKOe
npaBo Poccyn. COOpHUK MaTepuaoB HAay4HO-TIPAKTHYECKHX KOH(epeHIui. Boimyck
eIt 2005-2007 rr. / [ox pea. mpod. A. K. I'ommdenkosa. M.: @oprpeiidep, 2009. C.
S13.

2 Cm.: Anucumos A. IT. Dxonorrueckoe npaso Poccun: yue6mnk / A. T1. AHACHMOB, A.
S1. Peokenkos, A. E. UepHomoper. M.: Briciree o6pasosanue, FOpaiit-M3nart, 2009. C.
425-433.

PTIL 13 u. 2 cr. 7 OenepanbHoro 3akona ot 24 momst 2007 1. Ne 221-03 «O
rOCY/IapCTBEHHOM KajacTtpe Heasikumoctiy // C3 PD. 2007. Ne 31. Cr. 4017.
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IECTBO M CHEIOK C HUM', B KaJacTPOBOM MACIIOPTE 3eMEIbHOrO yda-
cTKa® M B CBH/CTEIBCTBE O TOCYAAPCTBEHHON PErHCTPALMM MpaBa’.
Kateropust 3emMenb Takke COACPIKUTCS B FOCYHAPCTBEHHOM JIECHOM
peectpe’, HATOrOBOI AEKIAPALIMH MO 3eMETHHOMY HANIOTY .

[ToMHIMO 3TOTO KaTeropwust 3eMellb YKa3bIBaeTCs B aKTaX MCITOJIHHU-
TEJIbHBIX OPTraHOB TOCYJApCTBEHHON BIACTH W MECTHOT'O CaMOYIPaB-
JIEHUs, IOTOBOpaxX, U B MHBIX JOKYMEHTaxX B CIy4asiX, yCTAHOBJIEHHBIX
3akoHamu (1. 2 cT. 8 3K PD).

OOparaer Ha ce0s1 BHUMaHHUE TO, YTO PeYb B IPUBEICHHOM BBIIIE
Pacnopsxkenun IlpaBurenscrsa PO ot 15 mrons 2010 r. Ne 982-p
UET O COBEPLICHCTBOBAHUM I'PAJOCTPOUTEIILHON JESTENbHOCTH (KO-
TOpasi Mpenrojaraer, B IEPBYIO OYepelb, UCIOIb30BAaHUE 3E€MENb B
OKOHOMHMYECKHX IelIsiX, KaKk 00BeKTa HEJABHIKUMOCTH), a Mepa, KOTO-
past HarpaBJIeHa Ha 3TO — OTMEHA KaTeropuil 3eMellb — CBsi3aHa ¢ pas-
pYyIIEHHEM CYLIECTBYIOLIEH CHCTEMBI OXpaHbI 3eMeNlb U APYTUX MpH-
POZIHBIX PECYPCOB.

Hannoe pacnopsbkenue IlpaBurensctBa PO Henb3st paccmaTpu-
BaThb B OTphiBe OT KoHuenuuu pa3BUTHs TIPakIaHCKOrO 3aKOHOJA-

[ynkr 30 IIpaBun BenmeHuss EamHOrO rocynapcTBEHHOrO peecTpa IpaB Ha
HEIBIDKIMOE HWMYIIeCTBO W crienok ¢ HuMm (mamee — EIPIT), yTBepkaeHHBIX
[Mocranosnenuem [paButensctea PO Ne 219 ot 18 deBpans 1998 . // C3 PO. 1998. N
8. Cr. 963.

? TIpunoxenne Ne 3 Tlpukasa Muntocta PO ot 18 depams 2008 . Ne 32 «O6
yTBEpXKACHHUHM (OpPM  KaJacTpOBBIX TACHOPTOB 3[aHUS, COOPYXEHHUs, OObeKTa
HE3aBEPIICHHOIO CTPOMTENBCTBA, MOMEIIEHHs, 3eMENIbHOro yuactka» // Poccuiickas
razera. 22 epaist 2008 r. Ne 39.

3 Mynxrer 8, 30 pukasza Mumucrepersa roctiuun PO «O6 YTBEpKICHHH HHCTPYKIUI
0 TIOPSIJIKE 3aTI0JHEHMS U BbIJJauK CBUCTEIILCTB O FOCYIapCTBEHHON PEruCTpaIuy 1pas,
coolmieHnii 00 OTKa3aXx B TOCYJApPCTBEHHOW PETHCTpAlM TpaB Ha HEIBIKAMOE
HMYIIECTBO M CJEIOK C HUM U HH(OPMAIIUK O 3aperiCTPUPOBaHHbIX mpaBax» Ne 226 ot
18 centsopst 2003 r. // Poccuiickas razera. 08 oxrsiopst 2003 1. Ne 201.

4 ITyskr 4 [TookeHHs1 0 BEICHIN TOCYAapPCTBEHHOTO JIECHOTO PEECTpPa, YTBEPIKIACHHOTO
IMocranosnenuem [IpaBurenscrea PO Ne 318 ot 24 mast 2007 r. // C3 Pd. 2007. Ne 22.
Cr. 2650.

> [Ipuxaz Mungwuna PO ot 16 cenrsiops 2008 1. Ne 951 «O6 yrBepkaeHnu (Hhopm
HAJIOTOBOI JIeKIapali M HAJIOrOBOrO pacyeTa II0 aBaHCOBBIM IUIATEXKaM IO
3emenbHOMY Hanory u [lopsikoB ux 3anonHenus» // Poccmiickast razera. 10 okTa0ps
2008 . Ne 213.
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TenbeTBa PD', MOArOTOBICHHOH Ha OCHOBaHHH YKa3a [Ipe3unenra
P® or 18 urons 2008 r. Ne 1108 «O cosepiieHcTBOBaHMM ['paxkaaH-
ckoro kozekca PO»? (manee — 'K P®). B Konernun MpeyIaraioch,
B 4acTHOCTH, ycTaHOBUTh B [' K P® npaBa Ha 3eMesibHbIE YYacCTKU U
WHbBIE TIPUPOJIHBIE OOBEKTHI, TIOHSATHE 3eMEJILHOTO yYacTKa, yCIOBUS,
Kacarolecst 00pa3oBaHus 3eMEJIbHBIX YYaCTKOB, OTPaHUYEHUS ITpaBa
COOCTBEHHOCTH Ha 3e€MeIIbHBIN y4acTOK €ro LeJIEBbIM Ha3HaYCHUEM U
MPEIbIBISIEMBIMH K COOCTBEHHHMKY SKOJIOTHYECKUMH M TMPHPOJIO-
OXpaHHBIMH TPEeOOBAaHUSIMM, YTO U OBUIO PEaTM30BaHO B IOJTrOTOB-
JIEHHOM K HacToseMy BpemeHu npoekre ['K PO’

«IlepeBon GONBIIMHCTBA crIeNU(UIECKUX TPEOOBAHHUN K HCIOIb-
30BaHUIO TMIPUPOIHBIX 0OBEKTOB M3 MPUPOIOPECYPCHBIX 3aK0HOB B ['K
P® npusezer k ocnabieHuto myOIMYHON COCTABIISIONICH X OXPaHHBI,
MOJTYEPKHET WX, MPEXKJE BCEro, MMYIIECTBEHHBIN, a HE 3KOJOTHYe-
CKUH xapaKTep>>4. Hapsiny ¢ 3TuM oTMEHa KaTteropuil 3eMeilb MOXKET
MPUBECTH K TIOJHEHIIEMY HUBEJIHPOBAHMIO B 3aKOHOJATENIBCTBE
MPUHIIAIIA OXPaHbl M UCIONb30BAHUA 3€MIIM MCXOJs M3 IpeJICTaBIIe-
HUH O HEH, IIaBHBIM 00pa3oM, Kak O BaKHEUIIEeM KOMIIOHEHTE OKpPY-
JKAIOMIEeH Cpefbl, CPEJICTBE MPOM3BOJCTBA B CEITBLCKOM M JIECHOM XO-
35IICTBE, OCHOBE JKM3HM W JICATEIHHOCTH HApOJOB, YTO, B KOHEYHOM
UTOTe, TPO3UT HAPYIICHWEM KaK OOIIECTBEHHBIX, TAK M YACTHBIX HH-
TEPECOB.

Takum 06pa3oM, «Te3UC O 3aBUCUMOCTH 3aKOHOJIATENbCTBA OT I'0-
CYJapCTBEHHOW IMOJIMTHKH He TpeOyeT Noka3biBaHMs. B cBoio oue-
peab, ToCyIapCTBEHHAs MOJUTHKA HKOJIOTHYHA JIMIIb B TOH Mepe, B
KAKOM 9TO JINKTYETCs OOIIECTBEHHBIMH HHTEPECAMIY .

Henp3s HE OTMETHTB, UTO yKa3aHHAS TOCYAApCTBEHHAS MOJUTHKA
B cepe perynupoBaHusl 3eMENIbHBIX OTHOUICHWH, HampaBicHHAs, B

' Bectank BAC P®. 2009. N 11.
2 C3 Pd. 2008. Ne 29 (u. 1). Cr. 3482.
* CIIC «KoncynsranT [Tmocy.

bozomobos C. A. 3emenbHoe 3akoHONATeNbCTBO M KoHuenmmst  pas3BuTHs
IPaKIAHCKOTO0 3aKoHOaTenbeTBa // XKypHai poccuiickoro npasa. 2010. Ne 1.
> Bacutbesa M. M. KOHIENTyanbHbIC BOMPOCH COBEPLICHCTBOBAHHS JKONOrHUCCKOI
MOJINTHKM M 3aKOHOZATENIbCTBA 00 OXpaHe OKpyJKarowlled cpempl / DKonornyeckoe
mpaso. 2007. Ne 2.
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MIEPBYIO OYepe]lb, HA Pa3BUTHE CTPOMUTEIBHOM OTpaciH, a HE Ha CO-
XpaHEHUE M PalMOHAIbHOE HCIOJIb30BAHHE 3EMJIM KaK KOMIIOHEHTa
OKpY’Kalollel cpebl, 0OyCIIOBJIEHa OTCYTCTBHEM IPEIbSBISICMOIO
00I1eCTBOM JOJKHOTO 3aKa3a roCyJapcTBy «Ha (popMupoBaHHE KO-
JIOTO-TIPaBOBBIX OTPAaHUYECHMM PA3BUTHUS» , YTO CBHUJETEIBCTBYET O
HEOOXOMMOCTH BOCIIUTAHUSI OOIIECTBEHHOTO CO3HAHUS IyTEM IIO-
BBILIEHUS 3KOJIOTHYECKON KYJIbTYpPbl HACEJICHHUS.

Heo6xonuma sxonoruzanusi 00pa3oBaHHus U BOCIIUTAHUS, HOPMH-
POBaHUE HKOJIOTHYECKOTO MBIIUICHHS W TPaMOTHOCTH, Mpodeccro-
HaJILHOW 9KOJIOTMYECKOH MOATOTOBKH BO BCeX cdepax NesTeIbHOCTH,
B ceMbe, ILIKoJe, By3e. Bcsi cucrema HcIoBeIyeMbIX B OOIIECTBE
U7I€aJI0B U LIEHHOCTEH OJDKHA y4yacTBOBaTh B (DOPMHUPOBAHUU IKOJIO-
TMYECKOU HpaBCTBeHHOCTI/Iz.
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baaronpusTHas okpyskaromas cpeaa
M 3CTeTHYeCKHe CBOMCTBA MPHPOAHBIX AAHAIIAPTOB
(mpaBoBbIe acnekTbI)

OKPY’KAIOIIasi CPeAd; AAHAIIADT; IPABOBOM ACIIEKT

T. B. Escezneesa

cmapuuii npenodasamerv Canxkm-IlemepOypzckozo Ilosumexnuueckozo ynueepcumema

Kak m3BecTHO, MOTPEOHOCTH B IOPHUAMYECKOW 3alIUTE JIOOOTO
npaBa BO3HHUKAET TOTJIA, KOT/Ia ATO MPaBO Hapyliaercs. Y CHICHUE aH-
TPOTIOTEHHOTO AABIICHUSI HA OKPYIKAIOILYI0 TPUPOTHYIO Cpey MpHBE-
JI0 K 000CTPEHUIO SKOJIOTUYECKOW CHTYallnH, KOTAa TTOAPBIBACTCS €c-
TECTBEHHAasl OCHOBa CYILIECTBOBAaHHUSI caMoro uejoBeka. JKuszHeoOec-
MevnTeNbHble (YHKIUN MPUPOAHBIX OOBEKTOB M 3KOCHCTEM OKa3a-
JMCh HapyLICHHBIMH, YTO HE 3aMEAJIMIIO CKa3aTbCs HAa OTHOLICHUU
YeJI0BEKA K UX KaUeCTBEHHOMY COCTOSIHUIO — IIPUIILIO IOHUMAaHHUE CO-
[IAATBLHON IIEHHOCTH OJIarONPHUATHON OKpY’KaroImen cpenbl. Takum
00pa3zoMm, ycIoBUs INI0OAIEHOTO SKOJIOTHYECKOTO KPU3UCa MPOTUKTO-
BaJIM HEOOXOJMMOCTh MPU3HAHKS HOBOTO CYOBEKTUBHOI'O TpaBa rpa-
KJIaH ¥ MPUHITUS TOCYAapcTBaMu Ha ce0si 00s13aHHOCTH Mo obecrie-
YEHHUIO €0 COOMIO/ICHHUS.

Nmenno B stoii cBsi3u CrokronabMmckas «Jlekmapanus mo okpy-
JKAIOILICH YeIoBeKa Cpelie» BIIEPBbIE B MEXIYHAPOJHOM IpaBe 3aKpe-
MWia HOHATHE OJAroNpHUsATHONW OKpY’Karolled cpenbl, HoApa3yMmeBas
I0J] Hel «cpeay, CO3JAaroLLy 0 OIaronpusTHbIC YCIOBUS A IIOJHOTSI
(U3NYeCKOro, MHTEIICKTYAIbHOTO M JAYXOBHOTO pa3BUTHS 4YeJIOBe-
ka»'. B JleKmapamun Takxke TOBOPHTCS, UTO «UENOBEK SIBISETCS TBO-
pEHHEM M OIHOBPEMEHHO CO3JaTelieM CBOCH OKpY Kalolle Cpeapbl,

! Crokromsmckas Jlexnaparust or 16 mons 1972 roxa // JleiicTByiomee MexKIyHa-
pomHoe mipaBo. T. 3. M., 1997. C. 682-687.
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KOTOpasi o0ecreynBaeT ero (pU3MYecKoe CYLIECTBOBAHUE M IPENOC-
TaBJSIET €My BO3MOXKHOCTH JIJISl HHTEJUIEKTYalIbHOTO, HDABCTBEHHOTO,
COIMATTBHOTO ¥ JIyXOBHOTO Pa3BHTHS» , TEM CAMBIM yCTaHABIIHBAS
HEPa3phIBHYIO CBS3b OJArOMpHsATHOCTH OKPY’KAIOMmIeH Cpeapl C TMpo-
[[ECCaMH¥ JBOJTIOIINY YEJIOBEKa.

Peanmzanust mpaBa Ka)KJI0TO 4YeOBeKa Ha OJIATONPUSTHYIO OKPY-
JKAIONIYI0 Cpeay Hallja oTpakeHne B KOHCTUTYLUSAX W MHBIX HOpMa-
THUBHO-TIPaBOBBIX aKTax MHOI'MX CTpaH MHpa, BKiItodas Poccuro. Tak,
yxe B npuHsaToM 19 nexadps 1991 r. Ne 2060-1 3akone PCOCP «O0
OXpaHe OKPYXKAIOIieil MPUPOIHOI CPEeIbl»” IOCYIapPCTBOM BIIEPBHIC
OblTa TIpH3HaHa BO3MOXKHOCTH BO3JICHCTBHS Ha 4YeJIoBeKa HeOaro-
MPUATHOM OKpY’)KArOUIEed MNPUPOJHOU Cpeabl, MPUUYHHAMH KOTOPOro
MOTYT OBITh Hapsily CO CTUXHHHBIMH O€JCTBUSIMH INPHPOJHOTO Xa-
paxTepa X03sIiCTBEHHAsI M MHAS IS TeIIbHOCTD, aBAPUU M KaTacTPOQBI.
B na3BanHOM 3akoHe MpaBoO uYeNOBEKa Ha OJIATONPHUATHYIO OKpPYKalo-
LIYI0 Cpe/ly 3aKOHOJaTelb BhIpa3ni MOCPEICTBOM «IpaBa Ha OXpaHy
3]10pOBbS OT HEOJATONPHUITHOTO BO3IEHCTBUS OKPYKAIOLICH MPUPOA-
HOH cpefbl, BBI3BAHHOI'O XO3SIICTBEHHON MM MHOW AESTENbHOCTHIO,
aBapwii, KaTacTpod, CTHXUIHBIX OICTBHID .

B 1993 r. Konctutymus Poccmiickoit @enepanmu B cT. 42 TIpo-
BO3IJIACHIIA, YTO «KaXIBI MMEET MpaBO Ha OJIATONPHITHYIO OKPY-
JKAIOIYIO CPEeAy, JOCTOBEPHYIO MH(POPMAIIMIO O €e COCTOSIHUU W Ha
BO3MelleHHe yuiepOa, MPUIMHE